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ABANDONMENT, 
See HOMESTEADS AND EXEMPTIONS. 
ABATEMENT. 


GRAND JUROR, DISCHARGE OF: PLEA IN ABATEMENT. It is competent 
for the court to discharge a grand juror who had qualified, but 
failed to attend, and order a new grand juror to be summoned and 
substituted for him. R. S., sec. 2787. Such action constitutes no 
ground for a plea in abatement. The State v. Wilson, 134. 


PLEADING: WAIVER. Aplea in abatement is waived by one to the 
merits. Moody v. Deutsch, 237. 


ACCESSORY. 


CRIMINAL LAW : FELONY: ACCESSORY AFTER THE FACT. One who con- 


ceals or aids a felon, not in order that he may escape arrest, trial, 
conviction, or punishment, but for some other purpose, cannot be 
convicted as an accessory after the fact under Revised Statutes, 
section 1650. The State v. Reed, 194. 


See PRINCIPAL AND ACCESSORY, 


ACCOUNT. 


FRAUD: ACTION UPON ACCOUNT: AGENCY: PARTNERSHIP: EVIDENCE, 


1. 


In an action upon an account for merchandise sold, where it is 
sought to connect the defendant with the purchaser of the goods by 
showing by circumstantial evidence that the latter acted as defend- 
ant’s partner and general agent and clerk, and that he ordered other 
goods and signed defendant's name to notes, and managed mills 
and ¢hreshing machines for defendant, it is error to admit in evi- 
aence, to show that defendant bought the goods or ordered them to 
be bought for him, notes given by defendant to other parties, and 
notes made by other parties to strangers, and an interplea by de- 
fendant, claiming a threshing machine and its earnings, in a suit 
between the purchaser of the goods and a third party. Field v. 
Stubblefield, 199. 


ADMISSIONS. 


PRACTICE : ADMISSIONS $ NON-SUIT. Where the answer admits the deed 
under which defendant claims, which deed contains an assumption 
of the payment of certain notes in suit, this is sufficient to make 
out a prima facie case for plaintiff, and should prevent the latter’s 
being forced toa non-suit, Fitzgerald v. Barker, 13. 
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: EVIDENCE: ADMISSION. Where in a suit upon notes certain 
notes are offered in evidence without ebjection, this amounts to a 
tacit admission that they are the notes in suit, Jb. 


AGENCY, 
See AccouUnT, 1. 
AGENT. 
See Express COMPANY, 
AMENDMENT. 


PLEADING: AMENDMENT: JUSTICE OF PEACE. An amended state- 
ment cannot be filed in the circuit court on appeal from a justice’s 
court when no statement was filed in the latter court. Peddicord v, 
The Mo. Pac. Ry. Co., 160. 


SHERIFF'S DEED, AMENDMENT OF. Where asheriff’s deed is defective, 
as in failing to state the date and amount of judgment, he has the 
right to make another deed, and can do so after the expiration of 
his term of office. Bush v. White, 339. 


PRACTICE: AMENDMENT: STRIKING OUT NAME OF CO-PLAINTIFF. An 
amendment by striking out the name of a co-plaintiff does not 
change the original cause of action, and is permissible under Re- 
vised Statutes, section 3060. Davis v. Ritchie, 501. 


APPEALS. 


JUSTICE’S COURT: JUDGMENT BY DEFAULT: MOTION TO SET ASIDE: 
APPEAL BOND : SURETIES, JUDGMENT AGAINST. Where an appeal is 
taken from a judgment by default before a justice, without the 
party aggrieved having, within ten days from the rendition of the 
judgment, moved to set the same aside, it is properly dismissed, on 
motion, in the circuit court. R. 8., sec. 3040. The justice, in such 
case, having no power to grant the appeal, the appeal bond is void, 
so far as the sureties are concerned, and the circuit court cannot 
enter judgment against them, but can only dismiss the appeal and 
enter judgment for costs against the appellant. Brown v. The Mis- 
souri Pacific Ry. Co., 123. 


PLEADING: AMENDMENT: JUSTICE OF PEACE. An amended state- 
ment cannot be filed in the circuit court on appeal from a justice’s 
court when no statement was filed in the latter court. Peddicord v. 
The Mo. Pac. Ry Co., 160. 


CONDEMNATION PROCEEDINGS: PRACTICE: EXCEPTIONS: TAKING 
POSSESSION OF LAND : PAYMENT OF MONEY INTO COURT : STRIKING OUT 
EXCEPTIONS: ORDERING MONEY PAID TO OWNER: APPEAL: SU- 
PERSEDEAS : PARTY AGGRIEVED: DISMISSAL OF APPEAL. A railroad 
company has a right, under the statute, to condemn land, and when 
the report of the commissioner comes in, and the damages assessed 
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are deemed excessive, to pay the amount assessed to the clerk, to 
take possession of the land desired in order to construct its road, to 
file exceptions, to have them heard, and pending the hearing of ex- 
ceptions to have the money retained by the clerk ; and if the court 
should strike »ut the exceptions, and order the assessment mone 
paid to the land owner, such order will be a final one, from whic 
the company can appeal with supersedeas, as an incident, just as in 
other civil causes, and the company, in such circumstances, is to be 
deemed ‘‘ aggrieved” within the meaning of section 3710, Revised 
Statutes. The St. Louis & San Francisco Ry. Co. v. Evans & How- 
ard Fire Brick Co., 307. 


MANDAMUS: APPEAL. Mandamus will not lie to relieve against the 
acts of an inferior court, where the party complaining has aremedy 
by appaal or writ of error. The State ex rel. The Evans & Howard 
Fire ck Company v. Lubke, 338. 


APPEALS FROM JUSTICES, WHEN TRIABLE: PRACTICE. Where on an 
appéal to the circuit court from a justice of the peace the appellant 
fails to give notice of the appeal and the appellee enters his appear- 
ance on or before the second day of the term, the latter is not then 
entitled to a simple affirmance of the judgment. If he desiresa 
détermination of the cause at that term, he must offer evidence 
and try the case de novo. Priest v. The Missouri Pacific Railway 
Company, 521. 


APPEAL BOND. 
See APPEALS, 1, 
ASSESSOR. 
See OFFICES AND OFFICERS, 5, 
ASSIGNMENT. 


ASSIGNMENT FOR BENEFIT OF CREDITORS: STATEMENT OF PROPERTY : 
STATUTE. A deed of assignment under the statute fer the benefit of 
creditors is not invalid because no statement of thé@xoperty as- 
signed as required by Revised Statutes, section 362, is filed at the 
same time with the deed. Harizler v. Tootle, 23. 


DEED OF ASSIGNMENT : PARTNERSHIP PROPERTY. The deed of assign- 
ment in this case held not invalid for the alleged reason that part- 
nership property was assigned for the benefit of all the creditors, 
and not tor the benefit of firm creditors. Jb. 





: RESERVATION OF PROPERTY EXEMPT BY LAW. A deed of as- 
signment is not void as a matter of law because it contains a gen- 
eral reservation in the assignor of the property exempt by law from 
seizure for his debts. Jb. 


JUDGMENT, ASSIGNEE OF: NOTE. The assignee of a judgment of al- 
lowance in the probate court renderedon a_ te has the better title 
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and hence the legal right to enforce payment as against one to 
whom the note was transferred after the rendition of the judgment, 
Julian v. Calkins, 202. 


See JUDGMENTS, 9. 
ATTACHMENT. 


PLEADING : MALICIOUS ATTACHMENT. A petition in an action for su- 
ing out a malicious attachment must allege the want of probable 
cause for the attachment. Moody v. Deutsch, 237. 





: PROBABLE CAUSE. What is probable cause for an 

stnctanent | isa mixed question of law and fact. When the facts 
are undisputed, the court should declare their legal effect, but when 
they -” _—— the question is, under proper instructions, for the 
jury. . 


MALICIOUS PROSECUTION, ACTION FOR: MALICE. Malice is a neces- 
sary element in an action for malicious prosecution, and the suf- 
ficiency of the proof of such malice is a question for the jury. 


ATTORNEY. 


ATTORNEY, AUTHORITY OF. An attorney having in charge certain 


notes for collection and settlement cannot, without his client’s con- 
sent, inclyde 1n the settlement other notes not in his hands. Melcher 
v. Tne Exchange Bank of Jefferson City, 362. 


BACK TAXES. 
See TAXEs. 
BANK. 


Bank: CHECK. A drawer of a check on a bank can countermand 
its payment before the same is made, he being liable for the conse- 
quences of his actin doing so. Albersv. The Commercial Bank, 173. 





. Such drawer cannot recall the check after it has 
been paid to a holder in good faith and for value, nor can the bank 
dosoforhim. Ib. 


CHECK: NOTICE NOT TO PAY: BURDEN OF PROOF. When timely no- 
tice not to pay a check is given dl the drawer to the bank, the 
burden of proof that payment had already been made ison the bank. 
Ib. 


CHECK: PAYMENT OF. Where a bank receives a check, pays the 
money or its equivalent to the holder, cancels and charges up the 
check to the maker, such acts must be regarded as a payment of 
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the check, and such payment cannot be rescinded without the con- 
sent of the person to whom payment of the check was made. 


BANK: CHECK. The liability of a bank to pay a check does not be- 
come fixed upon its mere presentment. Ib. 





7 In an action against a bank by the drawer of a 
check ‘for the conversion of the sum for which it was draw n, the 
bank can show its proper payment to the holder without specially 
pleading such payment. The check being rightfully paid there 
could be no conversion. Ib. 


BILL OF EXCEPTIONS. 


PRACTICE: BILL OF EXCEPTIONS: FILING OF. Leave given to pre- 

sent a bill of exceptions to the judge on or before a given date in 
vacation, which by agreement of parties is entered of record, clearly 
gives the right to file the bill within the given time. Swank v, 
Swank, 198. 


DOCUMENTARY EVIDENCE: BILL OF EXCEPTIONS. Where error is 
complained of in the admission in evidence of written documents, 
such documents, or so much ‘thereof as relate to the point of ob- 
jection, should be preserved in the bill of exceptions. Bettes v, 
Magoon, 580. 


BILLS AND NOTES. 


NOTE, WHEN NEGOTIABLE : POSSESSION : HOLDER. Notes made pay- 
able to the order of the payee, and indorsed by him, are negotiable, 
and one who brings suit upon them, having them in possesgien, is 
—— facie, the holder and owner of them. Fitzgerald v. Barker, 
13. 





: INDORSEMENT. Whenever a bill or note is payable to a cer- 
tain person, or order, it is the same as if expressed to be payable to 
the order of that person, and is payable to whomsoever the payee 
named may, by indorsement, order it to be paid. Jb. 


: POSSESSION : RIGHT OF ACTION. A note payable to the order 
of a certain person, when indorsed by him, becomes at once nego- 
tiable, and passes from hand to hand, like notes made payable to 
bearer ; it is transferable by delivery, and possession proves prop- 
erty in it, and the right and capacity of the possessor tosue. Jb. 





PRACTICE : ADMISSIONS : NON-SUIT. Where the answer admits the 
deed under which defendant claims, which deed contains an. as- 
sumption of the payment of certain notes in suit, this is sufficient 
to make out a prima facie case for plaintiff, and should prevent 
the latter's being forced to a non-suit. Jb. 





: EVIDENCE: ADMISSION. Where, in a suit upon notes, cer- 
tain notes are offered in evidence without objection, this amounts 
to a tacit admission that they are the notes in suit. Jb. 
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ASSUMPTION OF DEBT BY RECITAL IN DEED: LIABILITY. Where a 
purchaser accepts and holds, under a conveyance containing a 
clause which recites that he has assumed and agrees to pay a note 
secured by a subsisting mortgage on the land, he thereby subjects 
himself to a liability which the holder of the note may enforce by 
a personal action. Fitzgerald v. Barker, 70 Mo. 685. And this as- 
sumption extends not only tothe hoider at the time of such assump- 
tion, but to any subsequent holder ; it is as broad and unrestricted 
as the negotiability of the note agreed to be paid. Jb. 


RECITAL IN DEED: ESTOPPEL. Where the deed under which a de- 
fendant claims, contains recitals of the assumption of the payment 
of certain notes by him, he can no more deny such recitals than he 
can any other recital contained in the deed. Jb. 


ASSUMPTION QF ANOTHER’S DEBT: ESTOPPEL. Where one, for a val- 
uable consideration, assumes the payment of certain notes, he will 
be estopped from denying their existence at the time he assumed 
their payment. Jb. 


ORDINARY COURSE OF BUSINESS: PRESUMPTION. Where a deed of 
trust made to secure the payment of certain notes, was executed 
prior to the execution of a deed to defendant, in which is assumed 
the payment of the notes, it will be presumed that the -ordinary 
course of business was pursued, and that the notes had been exe- 
cuted and delivered when defendant assumed their payment. Ib. 


EXECUTORY CONTRACT: PROMISE TO PAY NOTE WHEN EXECUTED. If, 
upon a valuable consideration, a specific promise be made to pay 
certain notes whenever they shall be executed, the contract will be 
good as an executory agreement, and the valid promise will attach 
to the notes immediately upon their execution. Jb. 


NoTE PAST DUE: TITLE. The transferee of a note past due takes 
only the title of his transferrer. Julian v. Calkins, 202. 


JUDGMENT, ASSIGNEE OF: NOTE. The assignee of a judgment of 
allowance in the probate court rendered on a note has the better 
title, and, hence, the legal right to enforce payment as against one 
to whom the note was transferred after the rendition of the judg- 
ment. Jb. 


NOTE: PRESENTMENT FOR PAYMENT. Where a note is payable at no 
particular place and is presented for payment to the maker in per- 
son, 4 of the presentation isimmaterial. Townsend v. The 
Chas. H. Heer Dry Goods Company, 503. 





: : INDORSER. Where a note is payable at a particular 
place, it must be presented there to render an indorser liable, Jb. 





: NOTICE OF DISHONOR. A variance which is not misleading, 
between the notice of dishonor and the note, will not affect the 
sufficiency of the notice. Jb. 


NEGOTIABLE NOTE, ACTION ON: PLEADING. A petition in an action 
against an indorser on a negotiable promissory note must state facts 
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from which it may appear to the court that the note was a uego- 
tiable one. Jb. 


BOND. 


1. EXPRESS COMPANY: AGENT: BOND. Where an express company 
seeks to recover on the bond of its agent for its breach in receiving 
a package to be forwarded to its destination and which was not 
forwarded or accounted for, it must show that the defendant 
received the package as its agent. The Southern Express Co. v. 
Moeller, 208. 


$. SHERIEF, OFFICIAL ACTS OF: BOND. A sheriff, who by consent of the 
parties in interest, receives payment of the purchase money of 
land sold under a judgment i in partition, before the time the same 
is due and payable under the order of sale, will be deemed to have 
received it in his official capacity, and the sureties on his bond are 
liable for his default in paying it over to the persons entitled to it. 
T he State ex rel. Rice v. Cayce, 456. 


BURDEN OF PROOF. 


: PRACTICE: BURDEN OF PROOF. When in a prosecution for 
libel, the publication of the libelous matter is proved by the state, 
the burden is then on the defendant to justify the publication. 
The State v. Hosmer, 553. 





See Bang, 8. 
NEGLIGENCE, 18. 
PRESUMPTIONS, 2. 
RAILROADS, 4. 

CHECK. 


1. Bank: cHeck. A drawer of a check on a bank can countermand 
its payment before the same is made, he being liable for the con- 
sequences of his act in doing so, Albersv. The Commercial Bank, 

173. 


2. . Such drawer cannot recall the check after it has 
been wala to a holder in good faith and for value, nor can the bank 
do so for him. 





8. CHECK: NOTICE NOT TO PAY: BURDEN OF PROOF. When timely 
notice not to pay a check is given by the drawer to the bank, the 
burden of proof that payment had already been made is on the 
bank. 


4. CHECK: PAYMENT OF. Where a bank receives a check, pays the 
money or its equivalent to the holder, cancels and charges up the 
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check to the maker, such acts must be regarded as a payment of 
the check, and such payment cannot be rescinded without the 
en PS the person to whom payment of the check wag 
made. . 


BANK: CHECK. The liability of a bank to pay a check does not 
become fixed upon its mere presentment. Jb, 


: In an action against a bank by the drawer of a 
check for the conversion of the sum for which it was drawn, the 
bank can show its proper payment to the holder without specially 
pleading such payment. The check being rightfully pa:d there 
could be no conversion. Jb. 





CLOUD UPON TITLE. 


See INJUNCTION. 
COMMON CARRIERS, 
See RAILROADS, 4. 
CONDEMNATION PROCEEDINGS. 


CONDEMNATION PROCEEDINGS: PRACTICE: EXCEPTIONS: TAKING POs- 
SESSION OF LAND: PAYMENT OF MONEY INTO COURT: STRIKING OUT 
EXCEPTIONS: ORDERING MONEY PAID TO OWNER: APPEAL: SUPER- 
SEDEAS : PARTY AGGRIEVED : DISMISSAL OF APPEAL. A railroad com- 
pany hasaright, under the statute, to condemn land, and when 
the report of the commissioners comes in,and the damages assessed 
are deemed excessive, to pay the amount assessed to the clerk, to 
take possession of the land desired in order to construct its road 
to file «exceptions, to have them heard, and pending the hearing of 
exceptions to have the money retained by the clerk; and if the 
court should strike out the exceptions, and order the assessment 
money paid to the land owner, such order will be a final one, from 
which the company can appeal with supersedeas, as an incident, 
just as in other civil causes, and the company, in such circumstances, 
is to be deemed “ aggrieved” within the meaning of section 3710, 
Revised Statutes. The St. Louis & San Francisco Railway Com- 
pany v. Evans & Howard Fire Brick Company, 307. 


CONSTITUTIONS, HOW TO BE CONSTRUED. Constitutions are instru- 
ments of a practical nature, to be construed, with the help of eom- 
mon sense, so as to carry out the intention of the framers and 
adopters of the instrument, and it must be assumed as a basis for 
the construction of the constitution that an intelligent purpose 
prompted those who were connected with its making or adoption, 
and that those thus engaged were familiar with all the vicissitudes 
of condemnation proceedings, and the statutes and decisions relat- 
ing thereto, and purposely framed section 21, of article 2, of the 
constitution, so as to meet the exigencies of filing exceptions, takin: 
possession of land, payment of money into court, appeals, supers. - 
deas, etc. 


STATUTES: CONSTRUCTION OF: PRESUMED TO BE CONSTITUTIONAL. 
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There is no necessary repugnancy between the statute of 1879, relat- 
ing to condemnation of land, and section 21, article 2, of the consti- 
tution. Jb. 


CONSTRUCTION OF SECTION 21, ARTICLE 2, OF CONSTITUTION. Section 
21, article 2, of the constitution, is complied with, both in letter and 
the ordinary import of its terms, when the money is ‘paid into 
court,” notwithstanding that exceptions are filed and possession 
taken of the land. That section of the constitution only guarantees 
to the land owner *‘ just compensation,” and no more. and was never 
—— _ countenance arbitrary assessments and exorbitant exac- 
tions. " 


COMPENSATION, MANNER OF ASCERSAINING. The constitution has 
left entirely tothe legislature the manner whereby the jury or com- 
missioners are to ascertain the quantum of compensation, and that 
manner or method may well include all necessary details of motions, 
exceptions, the appointment of new commissioners, or another jury, 
‘*as right and justice may require.” All means necessary to the 
end to be accomplished, not :mconsistent with the constitution, be- 
long in this regard to the legislature. Ib. 


No ESTOPPEL IN CONSEQUENCE OF COMPLYING WITH UNCONSTITUTIONAL 
STATUTE. Where a railroad corporation, relying on the presump- 
tion that a statute is constitutional, pays money into court, files 
exceptions. and takes possession of land, such acts are to be taken as 
a whole and not by piecemeal, not valid in part and void in part, 
and if the statute turns out to be unconstitutional, no estoppel will 
arise against such corporation in consequence of complying with 
the statutory terms. Jb. 


RAILROADS : CONDEMNATON OF LAND. Proceedings to condemn land 
for railroad purposes must be brought in the county where the land 
lies. The Missouri Pacifie Ry. Co. v. Carter, 448. 


: : PARTIES. One who is neither a resident of the 
county, nor of the judicial circuit, cannot be joined In the proceed- 
ing. Such misjoinder, however, could only cause a dismissal as to 
him, and wouid not authorize the court to dismiss the whole pro- 
ceeding. Ib. 





: MINORS. The land of minors cannot be condemned 
for calivead purposes without making their guardians defendantr 
in the condemnation proceeding. In case they have no regulas 
guardian, guardians ad litem should be appointed, Jb. 





: COMMISSIONERS’ REPORT. The report of the commissioners 
is insufficient if it fail to contain a specilic description of the prop- 
erty for which damages are assessed. Jb. 


TAKING OF PRIVATE PROPERTY FOR PUBLIC USE: COMPENSATION. 
The judgment of the circuit court, that where commissioners ap- 
pointed to ascertain the compensation of land taken for a public 
road, find that the advantages to the owner of the land equal the 
disadvantages, they should assess no damages, affirmed. Jackson 
County v. Waldo, 637. 


VoL. 85—44 














12. 


IN DEX. 
Henry, C. J., Dissenting. 


CONSTITUTIONAL LAW: TAKING OF PRIVATE PROPERTY FOR PUBLIO 
USE : COMPENSATION : PUBLIC ROAD. Private property shall not be 
taken or damaged for public use without just compensation (Con- 
stitution, 1875, article 2, section 21), and until such compensation 
is ascertained and paid to the owner, or into court for the owner, 
the property shall not be disturbed, or the proprietary rights of the 
owner therein, divested. The finding of commissioners that the 
benefits derived from the location of a public road upon land will 
equal the value of the land taken, is not an ascertainment of a 
compensation which can be paid to the owner, or into court for the 
owner, and the owner cannot be deprived of his land until paid its 
cash value in money. Jb. 


CONFESSIONS, 


CRIMINAL LAW: EVIDENCE: CONFESSION. A confession procured 
by artifice is not for that reason inadmissible, unless the artifice 
used was calculated to producean untrue confession. The State 
v. Fredericks, 145. 


: : Mere suggestions or advice to the accused 
to confess, or even solemn adjurations todo so by one holding no 
official position, will not render the confession inadmissible. But 
in all cases the age, experience and constitution of the person 
making the confession and the circumstances under which it was 
made should be taken into consideration in determining the ques- 
tion of its admissibility. Jb. 





CONSIDERATION, 


See CoNnTRACTS, 3, 


CONSPIRACY. 


t DECLARATIONS OF CONSPIRATOR. After the accome- 





plishment or abandonment of the common enterprise, no declara- 
tion of one conspirator will affect another and should be excluded 
as tothe latter. The State v. Fredericks, 145. 


CONSTITUTIONAL LAW. 


TOWNSHIP RAILROAD AID ACT: CONSTITUTION. The fifth section of 
the act of 1868, to facilitate the construction of railroads (Laws 
1868, p. 93), being unconstitutional and void (Webb v. Lafayette 
County, 67 Mo. 353), could furnish no valid authority to a townshi 
which had subscribed to a railroad to retain the taxes collec 
from such railroad, and they were properly paid into the state 
treasury, and, being so paid, the general assembly could not refund 
them to the township. The State ex rel. Prairie Township v. 
Walker, 41. 


CONSTITUTION: STATUTE. The act of the general assembly of 
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March 19, 1881 (Laws of 1881, p. 189), providing for the refunding 
of said taxes to the townships by the state, held, unconstitutional. 
Ib. 


CONSTITUTION : STATUTES. An act of the legislature must appear 
to be unconstitutional beyond a reasonable doubt before the judi- 
ciary will pronounce it invalid for that reason. Ewing v. Hob- 
litzelle, 64. 


STATUTE: SINGLE SUBJECT. TITLE: CONSTITUTION. When all the 
provisions of a statute fairly relate to the same subject, have a natural 
connection with it, are the incidents or the means of accomplishing 
it, then the subject is single within the meaning of the constitution, 
that no bill except the general appropriation bill, shall contain more 
than one subject, and if the latter is sufficiently expressed in the 
title, the statute is valid. Jb. 


: : : - The actof the legislature of March 
31, 1883 (Laws, p. 38), which provides, and so expresses in its title, 
‘for the registration of all voters in cities having a population of 
more than one hundred thousand inhabitants, and to govern elec- 
tions in such cities and to create the office of recorder of voters,” is 
not obnoxious to the inhibition of the constitution, that no bill shall 
contain more than one subject which shall be clearly expressed in 
the title. Jb. 





CONSTITUTION : SPECIAL LAW. Such act is not unconstitutional as 
being a special law, because, first, section 5, article 8, of the consti- 
tion, not only confers on the legislature the power to pass such a 
law, but expressly commands the exercise of the power, and, sec- 
ond, because the act is not restricted or limited in its operation only 
to cities having a population of over one hundred thousand at the 
time it was passed. Jb. 





: A statute which relates to persons or things as a 
class is a general law, while a statute which relates to particular 
persons or things of a class, isa special one. Ib. 


CHARTER OF ST. LOUIS: CONSTITUTION. Said act of March 31, 1883, 
is not invalid as being in conflict with the provisions of the constitu- 
tion authorizing the voters of the city of St. Louis to frame and 
adopt a charter for its government, such charter and amendments 
thereto being by express provision of the constitution subordinate 
to the constitution and laws of the state. Jb. 


CONSTITUTIONS, HOW TO BECONSTRUED. Constitutions are instru- 
ments of a practical nature, to be construed, with the help of com- 
mon sense, so as to carry out the intention of the framers and adop- 
ters of the instrument, and it must be assumed as a basis for the 
construction of the constitution that an intelligent purpose prompted 
those who were connected with its making or adoption, and that 
those thus engaged were familiar with all the vicissitudes of con- 
demnation proceedings, and the statutes and decisions relating 
thereto, and purposely framed section 2), of article 2, of the consti- 
tution, so as to meet the exigencies of filing exceptions, taking pos- 
session of land, payment of money inte court, appeals, supersedeas, 
etc. The St. Louis & San Francisco Railway Company v, Evans & 

Howard Fire Brick Company, 307. 
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10. STATUTES : CONSTRUCTION OF: PRESUMED TO BE CONSTITUTIONAL. There 


11. 


12. 


14 


16 
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is no necessary repugnancy between the statute of 1879, relating to 
condemnation of land, and section 21, article 2, of the constitu- 
tion. Jb. 


STATUTE, REVISION OF, AFTER ADOPTION OF CONSTITUTION : PRESUMP- 
TION ARISING THEREFROM: LEGISLATIVE CONSTRUCTION OF: CON- 
FORMITY OF STATUTE TO CONSTITUTION: WEIGHT OF. Where, asin 
this instance, the legislature has revised a statute after a constitu- 
tion has been adopted, such a revision is to be regarded, pro hae 
vice, a3 a new enactment, and as a legislative construction that the 
statute so revised, conforms to the constitution; and the courts 
should give some weight to, and rely with some degree of confi- 
dence on such legislative construction. Ib. 


CONSTRUCTION OF SECTION 21, ARTICLE 2, OF CONSTITUTION. Section 
21, article 2, of the constitution, is complied with, both in letter and 
the ordinary import of its terms, when the money is “ paid into 
court,” notwithstanding that exceptions are filed and pussession 
taken of the land. That section of the constitution only guarantees 
to the land owner ‘‘ just compensation” and no more, and was never 
intended to countenance arbitrary assessments and exorbitant ex- 
actions. Jb. 


. COMPENSATION, MANNER OF ASCERTAINING. The constitution has left 





entirely to the legislature the manner whereby the jury or commis- 
sioners are to ascertain the quantum of compensation, and that 
manner or method may well include all necessary details of mo- 
tions, exceptions, the appointment of new commissioners, or 
another jury, ‘“‘as right and justice may require.” All means 
necessary to the end to be accomplished, not inconsistent with 
the constitution belong in this regard to the legislature. 
Ib. 


No ESTOPPEL IN CONSEQUENCE OF COMPLYING WITH UNCONSTITUTIONAL 
STATUTE. Where a railroad corporation, relying on the presump- 
tion that a statute is constitutional, pays 1 10ney into court, files 
exceptions, and takes possession of land, such acts are to be taken 
as a whole and not by piecemeal, not valid in part and void in part, 
and if the statute turns out to be unconstitutional, no estoppel will 
arise against such corporation in consequence of complying with 
the statutory terms. Jb. 


CONSTITUTION: ST. LOUIS COURT OF APPEALS: TRANSFER OF CAUSES 
TO SUPREMECOURT. The general assembly was authorized, by virtue 
of the amendment to the constitution of 1884, concerning the 
udicial department, to transfer to the Supreme Court from the St. 

uis court of appeals all causes pending in the latter court on 
January 1, 1885, anl which were subject to final review in the 
Supreme Court. In re Garesche, 469. 


CONSTITUTION. The provisions of section 1625, Revised Stat- 
utes, are not in conflict with the constitution of the state nor of the 
United States. The State v. Blount, 543. 


CONSTITUTION : RAILROAD TAX: STATUTE. Section 32, page 427, Re- 
vised Statutes, 1855(R.S., 1865, chap. 63, sec. 19), which provided 
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that : “If any of the taxpayers in any county or city in which a rail- 
road tax shall be levied, shail have subscribed in good faith to the 
capital stock of any railroad to which the county shall have sub- 
scribed, the said taxpayers shall be entitled toa deduction on the 
amount assessed against them respectively, in proportion to the 
amounts of their bona fide subscriptions, until the amount of such 
credits or deductions shall equal the amount of their subscriptions, 
after which they shall be subject to pay their railroad tax as other 
persons,” was repugnant to the provisions of the constitution of 
1865, and hence invalid under that instrument. Cock v. Stewart, 575. 


CONSTITUTIONAL LAW: TAKING OF PRIVATE PROPERTY FOR PUBLIC 
USE: COMPENSATION : PUBLIC ROAD. Private property shall not be 
taken or damaged for public use without just compensation (Con- 
stitution, 1875, article 2, section 21),and until such compensation is 
ascertained and paid to the owner, or into court for the owner, the 
property shall not be disturbed, or the proprietary rights of the 
owner therein divested. The finding of commissioners that the 
benefits derived from the location of a public road upon land will 
equal the value of the land taken, is not an ascertainment ofa 
compensation which can be paid to the owner, or into court for the 
owner, and the owner cannot be deprived of his land until paid its 
cash value in money. Per Henry, C, J. Jackson County v. Waldo, 
637. 


CONSTRUCTION. 


Or sTaTuTEs. The St. Louis & San Francisco Ry. Co. v. Evans & 


Fire Brick Co., 307. 


OF CONSTITUTIONS. JD. 





CONTINUANCE, 


PRACTICE, CRIMINAL: CONTINUANCE. An application for continuance 
under Revised Statutes, section 1884, which states the facts defend- 
ant expects to prove by the absent witnesses, but fails to state that 
he is unable to prove them by any other witness whose testimony 
could be as easily procured, is fatally defective and should be de- 
nied. The State v. Lett, 52. 


PRACTICE, CRIMINAL: CONTINUANCE. It is not error to deny an ap- 
plication for continuance where it shows the exercise of no diligence 
on the part of defendant in preparing for trial. The State v. Wil- 
son, 134. 





. An application for continuance, based upon the 
gana of the absence of material witnesses, which fails to comply 
with the requirements of the statute (R. S., sec. 1884), by setting 
forth the probability of procuring the testimony of such witnesses 
and the time within which it may be done, is defective and properly 
denied. Jb. 


: DISCRETION OF CoURT. Granting and refusing ap- 
plications for continnance are matters always resting largely in the 
discretion’ of the trial court, and unless it clearly appears that such 
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discretion has been unsoundly exercised the Supreme Court will not 
interfere. Ib. 


CONTRACTS. 


EXECUTORY CONTRACTS : PROMISE TO PAY NOTE WHEN EXECUTED, If 
upon a valuable consideration, a specific promise be made to pay 
certain notes whenever they shall be executed, the contract will be 
good as an executory agreement, and the valid promise will attach 
to the notes immediately upon their execution. Fitzgerald vy. 
Barker, 13. 


RAILROADS: TRANSPORTATION: OVERCHARGES: CONTRACT. In an 
action against a railroad company to recover the penalties for over- 
charges for transportation, where there was a special contract 
between the shipper and the company for legal rates, the plaintiff 
is not remitted to an action for breach of the contract, and such 
contract constitutes no defence. Reynolds v. The Chicago & Alton 
Ry. Co., 90. 


CONTRACT: SPECIFIC PERFORMANCE OF: CONSIDERATION. Plaintiff 
was indebted to defendant in the sum of $1,900, and after agreein 
upon the price of cattle some time before that sold and delivere 
by plaintiff to defendant, and crediting it on the debt, defendant 
said if plaintiff would pay him what was due him, he, defendant, 
would make plaintiff a quit-claim deed for tthe land involved in 
suit. Held, there was no consideration for the promise to make the 
conveyance and a suit to enforce it could not be maintained. 
Tucker v. Bartle, 114. 


STATUTE OF FRAUDS. The statute of frauds does not make an 
agreement in writing obligatory, because it is in writing. If not 
binding as a verbal agreement before the statute because of want of 
consideration, reducing it to writing imparts to it no validity. The 
statute simply declares that no action shall be brought upon certain 
contracts unless reduced to writing. Jb. 


———: ORDINANCE: REPAIRING STREET: CONTRACT. An ordinance 
of a city giving the privilege of using its street for a horse railway 
and which contained a provision requiring the railway company to 
keep and maintain the space between its rails and for two feet on 
either side of its track, and all street crossings alomg its line in good 
repair, does not impose on such company an obligation to re-con- 
struct the street. The State ex rel. Kansas City v. The Corrigan 
Railway Company, 263. 


An obligation to repair a street is not an obligation to con- 
struct thereon a new pavement. Jb. 





: : POLICE POWER. Nor could the city, by a subsequent 
ordinance, impose on the railway company, without its « nsent, 
such additional obligation to pave the street. Such subsequent or- 
dinance cannot be sustained on the ground that it is a proper exer- 
cise of the police power of the city. Jb. 


NEGLIGENCE : RAILROADS: CONTRACT: PASSENGER, By the terms of 
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a written contract entered into between the Missouri Pacific Rail- 
way Company and the defendant, the passenger trains of the latter 
were to be drawn over the road of the former between the town of 
Pacific, defendant's eastern terminus, and the city of St. Louis ; 
the Missouri Pacific company using its own locomotive and crew of 
same, and the defendant furnishing at its own expense all train 
men for the care and management of its trains, the manner of run- 
ning the latter and the control and acts of said train men being 
subject to the rules and regulations of the Missouri Pacific company 
while so running on its track. Held, there could be no recovery 
against defendant for the death of a passenger caused by the failure 
of the train to stop long enough for the deceased to alight at his 
destination and while the train was being operated between St. 
Louis and Pacific, the deceased having purchased his ticket from 
the Missouri Pacific company, and for transportation between St. 
Louis and the town of Webster, where the accident occurred. 
(Black and Norton, JJ., dissenting). Smith v. The St. Louis & San 
Francisco Ry. Co., 418. 





: . Under the contract between the two companies, 
the train by which the deceased was killed cannot be regarded as 
defendant’s train in such a sense as to make it liable for the 
accident. Jb. 


WAGERING CONTRACTS, WHAT ARE. Where in a contract for the sale 
of wheat, it is the mutual understanding and intention of the par- 
ties that the transaction shall be closed by a settlement of differ- 
ences in the value of the article sold according to the fluctuations 
of the market and not by its delivery, such contract is one of wager 
and is void as being against public policy. Cockrell v. Thomp- 
son, 510, 


Where, however, it does not appear that it was the inten- 
tion of both of the contracting parties to so settle according to the 
fluctuations of the market, the contract will be upheld, Jb. 


VENDOR AND VENDEE: CONTRACT, BREACH OF. Where a quantity of 
mineral is sold and part delivery made, and the vendee makes a re- 
sale toa third person of the residue in the vendor’s hands without 
notifying the latter, it would be a breach of the contract for the 
vendor to deliver it to such third person. And if the vendee refuses 
to accept the residue, the vendor may sell it and recover of the ven- 
dee the difference Letween the contract — and that for which 
the mineral sold. McClelland v. The Picher Lead & Zinc Co., 636. 


MUNICIPAL CORPORATIONS: CONTRACTS BY: INYIOLABILITY OF. 
Where a city, by its ordinance makes a contract. and the same is 
accepted and acted on by the other party, it cannot abrogate such 
contract at pleasure, or destroy the rights so given and acquired. 
The Springfield Ry. Co. v. The City of Springfield, 674. 


CONTRACT : BREACH OF: EQUITY. Where the damages arising from 
a breach of contract are not capable of fair estimation, and are 
such as cannot be fully compensated by an action at law, equity 
will interfere to restrain such breach, Jb. 
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CONTRIBUTORY NEGLIGENCE, 
See NEGLIGENCE, 12, 20, 21. 


CONVERSION. 





: CONVERSION. In an action against a bank by the drawer of 
a check for the conversion of the sum for which it was drawn, the 
bank can show its proper payment to the holder without specially 
pleading such payment. The check being rightfully paid there 
could be no conversion. Albers v. The Commercial Bank, 178. 


THE CONVERSION of certain notes and securities held to be within 
the issues made by the pleadings in this case, and the judgment for 
their value in favor of a defendant and against a co-defendant, 
affirmed, and this although the petition was one in ejectment, 
Hicks v. Jackson, 283. 


CONVERSION : INADEQUATE DAMAGES: PRACTICE. The court should 
set aside a verdict for the plainiiff in an action for the conversion of 
property when the damages assessed by the jury are manifestly in- 
adequate, and where the trial court refuses to do so, the Supreme 
Court will interfere and reverse the judgment. Watson v. Har- 
mon, 443. 


INTEREST. Interest should be allowed on the value of property 
wrongfully converted from the time of the conversion. Jb, 


CONVEYANCE. 
See DEEDs, 24. 


CORPORATIONS. 


CORPORATIONS : MALICIOUS PROSECUTION : FALSE IMPRISONMENT. A Cor- 


poration is liable to an action for false imprisonment, or for malicious 
prosecution instituted by its authority. Affirming Boogher v. Life 
Association of America, 75 Mo. 319. Woodward v. The St. Louis & 
San Francisco Ry. Co., 142. 


COUNTY SCHOOL COMMISSIONER. 


SCHOOL DISTRICTS : CHANGE OF BOUNDARIES : COUNTY COMMISSIONER. A 





county school commissioner, when deciding as to the change of 
boundaries of school districts, referred to him under Revised Stat- 
utes, section 7023, cannot change such boundaries otherwise than as 
ay in the election held under the statute. He must confine 
1imself to the question whether the change proposed in said 
election shall, or shall not be made. The State ex rel. School Dis- 
trict No. 6 v. Riley, 156. 


COUNTY WARRANT, 


See SPECIAL FUND. 











IN DEX. 
CRIMINAL LAW, 


GRAND JUROR, DISCHARGE OF : PLEA IN ABATEMENT. It is competent 
for the court to discharge agrand juror who had qualified but 
failed to attend, and order a new grand juror to be summoned and 
substituted for him. R. S.. sec., 2787. Such action constitutes no 
grounds for a pleain abatement. The State v. Wilson, 134. 


CHANGE OF VENUE: DISCRETION OF TRIALCOURT. Where the court 
hears evidence for and against an application for a change of venue 
in a criminal case, based upon the ground of the prejudice of the 
inhabitants of the county against the defendant, its action upon 
the —— is final, unless it is shown that it abused its discre- 
tion. J 


CRIMINAL LAW : THREATS: RES GESTAE. While mere threats are not 
sufficient to palliate a homicide, yet when they occur as a part of 
the res gestae, and are uttered while making an attempt on the life 
of the person threatened, they may be worthy of consideration, as 
tending, in connection with such attempt, to lower the grade of 
homicide when perpetrated by the person threatened. Jb. 


: RECITALS IN MOTION: JUDICIAL NOTICE. In a case of convic- 
tion of a negro, where the motion for new trial recites that there 
were no negroes returned on the panel of forty, from which the 
jury was selected to try the cause, but there is nothing in the record 
to show whether the panel was white or black, or whether the pop- 
ulation of the county consists in part of negroes, such recitals do 
not constitute evidence of these facts, and the Supreme Court 
will not take judicial notice of them, and will not review the 


point. Ib. 





CRIMINAL LAW: EVIDENCE: CONFESSIONS. A confession procured by 
artifice is not for that reason inadmissible, unless the artifice used 
was calculated to produce an untrue confession. The Statev. Fred- 
ericks, 145. 


———: : . Mere suggestions or advice to the accuseo 
to confess, or even solemn adjurations to do so by one holding nd 
official position, will not render the confession inadmissible. But 
in all cases the age, experience and constitution of the person 
making the confession and the circumstances under which it was 
made should be taken into consideration in determining the ques- 
tion of its admissibility. Jb. 





: : DECLARATIONS OF CONSPIRATOR. After the accom- 
plishment or abandonment of the common enterprise, no declara- 
tion of one conspirator will affect another and should be excluded 
as to the latter. Jb. 








: WITHDRAWING EVIDENCE BY INSTRUCTION. Where a specific 
objection to improper evidence is overruled and it goes to the jury 
with the sanction of the court, the error will not be cured by with- 
drawing it by instruction, if it is of such character as to prejudice 
defendant’s case. Ib. 


: PRINCIPAL AND ACCESSORY: STATUTE. All distinction be- 
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tween principal and accessory before the fact has been abolished 
by Revised Statutes, section 1649. Jb. 


10. CRIMINAL LAW: SELF-DEFENCE. Where, in a trial for homicide, it 


appears that the defendant commenced the dilli:ulty, or brought it 
on by a wilful or unlawful act committed by him at the time, or 
that he voluntarily entered in the difficulty, he cannot claim that 
the killing was done in self-defence, and in such case it makes no 
difference how imminent the peril might have been in which the 
defendant was placed during the difficulty. The State v. Peak, 
190. 


EVIDENCE: DEFENDANT'S STATEMENTS. Where, on the trial in a 
criminal case, the state proves statements of the defendant made 
after the commission of the offence, he is entitled to the benefit of 
what he said for himself, if true, as is the state to the benefit of 
what he said against himself. What he said against himself the 
law presumes to be true, because made against himself. But what 
he said for himself the jury are not bound to believe, because said 
in a conversation proved by the state, and may believe it, or disbe- 
lieve it, as it may be shown to be true, or false, by the evidence in 
the case. Jb. 


. CRIMINAL LAW: FELONY: ACCESSORY AFTER THE FACT. One who 


conceals or aids a felon, not in order that he may escape arrest, 
trial, conviction or punishment, but for some other purpose, cannot 
be convicted as an accessory after the fact under Revised Statutes, 
section 1650. The State v. Reed, 194. 


: EVIDENCE. On a trial under said statute for being an 
accessory after the fact in the larceny of a horse by one F., 
declarations of the latter that defendant participated in the steal- 
ing of another horse about the same time, and helena to another 

rson than the one from whom the first horse was stolen are 
inadmissible in evidence. Jb. 


CRIMINAL LAW: FALSE PRETENSES. The evidence in this case held 
sufficient to sustain a conviction under Revised Statutes, section 
1561, for obtaining money by means of false pretenses. The State 
v. Cooper, 256. 


—: EVIDENCE. Transactions, although extending over several 
days, and occurring at different times, but having in view the com- 
mon object of the commission of the crime, are admissible in evi- 
dence. Jb. 





FALSE PRETENSES : RECEIVING MONEY BACK. The fact that the per- 
son from whom the money is obtained by false pretenses received it 
back at the time, or after the arrest of the defendant, cannot affect 
the prosecution for the offence. Jb. 


FISH LAW: BAYOU: WATERS OF STATE. A bayou extending back 
from Lake Contrary, a public body of water in Buchanan county, 
and into which from the lake fish have free and uninterrupted 
access, and not being wholly on premises belonging to the defend- 
ant, falls within the description ‘‘ waters of the state” in Revised 
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Statutes, section 1625, which forbids the erecting or maintaining of 
any seine, net or trap, etc., in any waters of the state and the catch- 
ing of fish therein by any such means. The State v. Blount, 548. 





: STATUTE, CONSTRUCTION OF : WATERS WHOLLY ON PREMISES, 
ETC. Said section 1625, Revised Statutes, contains a proviso that 
the prohibitions therein shall not apply to waters whol on the 
premises belonging to such person or persons using such ovine or 
devices ; held, that the word “persons” means joint owners, and 
before any person or persons can claim the protectionof the pro- 
viso, if a sole owner of the land, he must show, and if a joint owner 
with others, they must show that the waters are wholly on the 
premises of such owner or owners. If a stream, it must have its 
source and its mouth and its whole course on the sole owner’s or 
the joint owners’ land; and if a lake or bayou, it must be entirely 
surrrounded by the lands of the sole or joint owners to be wholly 
on the premises of such owner or owners, Jb. 


MURDER: MANSLAUGHTER: SELF-DEFENCE: INSTRUCTIONS. A series 
of instructions upon the law of murder, manslaughter, and self-de- 
fence, approved. The State v. Gee, 647. 


CRIMINAL LAW : LARCENY OF DEED: INDICTMENT. In ah indictment 
under Revised Statutes, section 1312, for the larceny of a deed, the 
same particularity of description is not necessary as in charging its 
forgery. If the statutory term is employed in designating the in- 
strument charged to have been stolen, no more minute description 
is requisite than the common law requires in an indictment for the 
larceny of an ordinary chattel. It is sufficient to describe the instru- 
ment by any name by which the same may be usually known. R. 
S., sec. 1814. The State v. Hall, 669. 


: : . An indictment for the larceny of a deed 
need not mention the name of the grantee in the deed. And the 
term ‘‘deed” imports a complete instrument, Jb. 





: : : VALUE: OWNERSHIP. In an indictment un- 
der Revised Statutes, section 1312, for the larceny of a deed, it is 
not necessary to allege that it was of any value. And said section 
is broad enough to cover the larceny of deeds not delivered, and 
wills not probated. The indictment in such case may charge the 
property as either the bailee’s or the bailor’s, or as the thief’s, or 
true owner's, at the election of him who draws it. Jb. 





: : EVIDECE: TAKING: INTENT. Where one obtains 
possession of a deed of release under the pretense that it was only 
for a temporary purpose, and, after so securing possession of it, has 
it placed upon record, this is such a trick or artifice as amounts to 
a constructive taking and is evidence of an original felonious in- 


tent. Ib. 





———: INTENT. The intent with which one does an act is pay 
presumed to be that which was its natural consequence, and may be 
gathered from his subsequent conduct, conversations and letters 
in relation to such act. Jb, 
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DAMAGES. 


RAILROADS : EMBANKMENT : OBSTRUCTION OF SURFACE WATER : DAMAGES, 


Where a railroad company condemns land for its right of way by 
proper methods, and without negligence, unskilfulness, or misman- 
agement, constructs its road, and the embankment therefor, ob- 
structing no natural channel of water thereby, the injuries done 
by such embankment, by causing water to flow over the land of 
adjoining proprietors, will be regarded as the natural incidents and 
consequences of that which the corporation, by reason of condemn- 
ing the land, had acquired the lawful right to do. For such injuries 
no action will lie, damages for them being assumed to be incuded 
> those already assessed. Moss v. The St. L., I. M. & S. Ry. Co., 


DEEDS. 


ASSUMPTION OF DEBT BY RECITAL IN DEED: LIABILITY. Where a 
purchaser accepts and holds under a conveyance containing a 
clause which recites that he has assumed and agrees to pay a note 
secured by a subsisting mortgage on the land, he thereby subjects 
himself to a liability which the holder of the note, may enforce by 
a personal action. Fitzgerald v. Barker, 70 Mo. 685. And this as- 
sumption extends not only to the holder at the time of such assump- 
tion, but to.any subsequent holder: it is as broad and unrestricted 
as the negotiability of the note agreed to be paid. Fitzgerald v., 
Barker, 13. 


RECITAL IN DEED: ESTOPPEL. Where the deed under which a de- 
fendant claims, contains recitals of the assumption of the payment 
of certain notes by him, he can no more deny such recitals than he 
can any other recital contained in thedeed. Jb. 


ORDINARY COURSE OF BUSINESS: PRESUMPTION. Where a deed of 
trust, made to secure the payment of certain notes, was executed 
prior to the execution of a deed to defendant, in which is as- 
sumed the payment of the notes, it will be presumed that the 
ordinary course of business was pursued, and that the notes had 
been — and delivered when defendant assumed their pay- 
ment. Ib. 


DEED OF ASSIGNMENT ; PARTNERSHIP PROPERTY. The deed of as- 
signment in this case held not invalid for the alleged reason that 
partnership property was assigned for the benefit of all the creditors 
and not for the benefit of firm creditors. Hartzler v. Tootle, 23. 


: RESERVATION OF PROPERTY EXEMPT BY LAW. A deed of as- 
signment is not void as a matter of law because it conta: a gen- 
eral reservation in the assignor of the property exempt by law from 
seizure for his debts. Jb. 





DEED, ACKNOWLEDGMENT OF BY WIFE: EVIDENCE : CROSS-EXAMINA- 
TION. Where a married woman testifies that she was not made ac- 
quainted with the contents of the deed by the notary taking her 
acknowledgment to it, it is competent to ask her on cross-examina- 
tion, whether or not she knew the contents at the time she made 
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the acknowledgment, and informed the notary, in answer to his in- 
—_ to that effect, that she was acquainted with che contents. 
rew v. Arnold, 128. 


: CERTIFICATE OF OFFICER. Where it appears to the court, or 
officer taking the acknowledgment of a married woman to a deed, 
that she is acquainted with its contents, and that they are famil- 
iarly known to her, he would be justified in certifying that she was 
made acquainted with the contents, and the design of the law 
would be accomplished, although the officer imparted no informa- 
tion toher. Jb. 





: EVIDENCE. Where a married woman testifies to what oc- 
curred before the notary who took her acknowledgment to a deed, 
it is competent to cross-examine her as to all that occurred in refer- 
ence to the matter. Jb. 





UNITED STATES COLLEOTOR’S DEED: VOID ON FACE, WHEN: STATUTE. 
A deed by the United States collector of internal revenue, made 
under a seizure and sale of real estate for taxes, is void on its face 
when it appears therefrom that the twenty days’ notice of the sale, 
required by Revised Statutes of United States, section 3197, was not 
given to the defendant in such proceeding. Dow v. Chandler, 
245. 





: IRREGULARITIES : SHERIFF'S DEED. Mere irregularities in 
the suit, which led to a sale under execution, do not invalidate the 
sheriff’s deed. Brown v. Walker, 262. 


IMPERFECT DESCRIPTION: EVIDENCE. An imperfect de- 
scription of land contained in the tax bill, judgment, execution and 
sheriff’s deed, may if the ambiguity is latent and susceptible of oral 
explanation, be made certain by extrinsic evidence ; and it is sufii- 
cient if the descripticna is such that the land can be located by one 
acquainted with the plats and surveys. Jb. 





SHERIFF'S DEED, AMENDMENT OF. Where asheriff’s deed is defective 
as in failing to state the date and amount of judgment, he has the 
right to make another deed and can doso after the expiration of 
his term of office. Bush v. White, 339. 


——-: TITLE CONFERRED BY RELATION. A sheriff's deed relates 
back to the date of the judgment lien and operates to transfer the 
title of the judgment debtor as of that date and the same is true of 
his amended deed. Jb. 


SHERIFF ’S DEED: RECITAL AS TO PLACE OF SALE. A recital in a 
sheriff ’s deed that he made the sale at the court house, will be con- 
strued as meaning, especially after the lapse of a long time, that 
it was > cna, at the lawful and customary place of making 
sales. Jb. 


INSANE PERSON : DEED OF GUARDIAN, APPROVAL OF BY COURT. The 
approval of a sale of land of an insane person made by his guardian, 
under an order of the court, need not necessarily appear by formal 
entry of record. It is sufficient if the approval appear from the 
clerk’s minutes. Moore v. Davis, 464, 
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TAX DEED. The objection that the tax deed by the city collector of 
Kansas City did not show on its face that the land was sold at the 
collector's office, and that it was void on its face ; held, not well 
taken. Skinner v. Williams, 489. 


: STATUTE OF LIMITATIONS. The statute of limitations beging 
to run in favor of atax deed, not void on its face, from the time it 
is recorded. Jb. 





SALE OF LAND FOR TAXES: VOID DEED. Land offered for sale for 
taxes and forfeited to the state for want of bidders could not, under 
the revenue law of 1872 (W. 8S. chap. 118), be sold again on the 
same day, and where a tax deed shows that it was so sold, it is void 
on its face. Mason v. Crowder, 526. 


LAND, SALE FOR TAXES : SPECIAL STATUTE OF LIMITATIONS. The three 
years’ special statute of limitations (W. S., sec. 221, p. 1207), in cases 
of land sold for taxes, is no bar to a recovery by the former owner 
where the purchaser has not been in possession three years after the 
recording of the tax deed, and before the commencement of the ac- 
tion against him. Jb. 


On Re-hearing. 


TAX DEED VOID ON ITS FACE: LIMITATIONS. A tax deed void on its 
face will not set such special statute of limitations in motion. Jb, 


QUIT-CLAIM DEED: SUIT FOR PURCHASE PRICE OF LAND. Plaintiff 
bought land of the defendant Barton county, receiving a quit-claim 
deed therefor, which land defendant had previously sold to another. 
Plaintiff sold the land and it does not appear that his grantee was 
ever disturbed in his possession. Held, that plaintiff received what 
he bargained for. and cannot recover ina suit against the county for 
the purchase price. Harkless v. Barton County, 619. 


DEED, DELIVERY OF: ACCEPTANCE: PRESUMPTION. When a deed to 
a minor from its father, is absolute in form, and for its benefit, and 
the grantor voluntarily causes it to be recorded, acceptance by the 

rantee will be presumed, and such facts constitute a prima facie 
Slbvery of the deed, and raise a presumption, which it will require 
clear proof to overthrow, that the grantor intended to part with 
his title. Tobin v. Bass, 654. 


THE EVIDENCE in this case held not sufficient to rebut such pre- 
sumption. Jb. 


WILL, PROBATE OF IN COMMON FORM: SETTING ASIDE WILL IN 
CIRCUIT COURT ON CONTEST IN SOLEMN FORM: INTERMEDIATE CONVEY- 
ANCE. A testatrix died seized of real estate, which, by her will, she 
devised to her husband. The will was duly admitted to probate in 
the probate court, but afterwards, in a proceeding by the ‘heirs of 
the testatrix instituted under the statute (R. S., sec. 3980) within 
five years after the probate in the probate court, the will by the 
judgment of the circuit court was declared not to be the will of the 
deceased ; held, that a conveyance of the land by the husband, after 
the probate in the probate court and vefore the institution of the 
suit by the heirs to contest the validity of the will, passed no title. 
Hughes v. Burriss, 660. 
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DEMAND. * 
See PENALTY. 
DEMURRER. 


PRACTICE: DEMURRER. Where there is any evidence at all to sus- 
tain an issue, a demurrer to the evidence should not be sustained. 
Baum v. Fryrear, 151. 


SEMBLE that a demurrer to the evidence can be interposed to the 
plaintiff ’s evidence in an equity case as well as in an action at law. 
Leeper v. Bates, 224. 


THE DEMURRER to the evidence in this action, which was one to 
set aside a deed for being in fraud of creditors ; held, improperly 
sustained, because, under the pleadings and the evidence, the de- 
fendant should have been required to furnish some proof of the 
honesty and good faith of the conveyance to him. Jb. 


DEMURER TO EVIDENCE. The rule is well settled as to a demurrer to 
the evidence that if there is any evidence tending to prove the issues 
of fact, the case must go the jury. Groll v. Tower, 249. 





: NEGLIGENCE. Where plaintiff seeks to recover for the death 
of her husband, alleged to have resulted from a fall caused by the 
negligence of the defendant, his employer, in furnishing a defective 
platform, and the evidence fails to show to fall of the deceased, a 
demurrer thereto is properly sustained. Jb, 


See RAILROaDs, 8. 
DISCRETION OF COURT. 


CHANGE OF VENUE : DISCRETION OF TRIAL COURT. Where the court 
hears evidence for and against an application for a change of 
venue in a criminal case, based upou the ground of the prejudice of 
the inhabitants of the county against the defendant, its action upon 
the application is final, unless it is shown that it abused its discre- 
tion. The State v. Wilson, 134. 


: CONTINUANCE : DISCRETION OF COURT. Granting and refus- 
ing applications for continuance are matters always resting largely 
in the discretion of the trial court, and unless it clearly appears that 
such discretion has beon unsoundly exercised, the Supreme Court 
will not interfere. Jb. 





See PRACTICE CIVIL, 14 


DOWER. 


DowER : SETTLEMENT IN BAR OF: STATUTE. Under Revised Statutes, 





section 2202, concerning dower, a settlement to be in bar of dower 
must be expressed on its face to be in discharge of the same. Dud- 


ley v. Daveaport, 462. 









INDEX. 
DOGS. 
See FEES, 
EJECTMENT. 


LAND, SALE FOR TAXES: CESTUI QUE TRUST: REDEMPTION: EJECT- 
MENT. Where a deed of trust is of record and the cestui que trust 
was not made a party to the tax suit, he may redeem the land by 
paying off the judgment and may thus assert his title under the 
deed of trust. Butin ejectment, where the pleadings present, as 
the only issue, the question of the mere legal right to the 
session, the title under the judgment for taxes will seovall as 
against the one claimed under the deed of trust. Cowell v. Gray, 
169. 


: EJECTMENT : JUDGMEMT. In an ejectment suit, the fact 
that in a back tax suit, a single judgment was rendered against 
distinct lots, cannot be shown by parol for the purpose of impeach- 
ing such judgment. Brown v. Walker, 262. 


EJECTMENT : PURCHASER AT TAX SALE: DEFENCE. In an action of 
ejectment by a purchaser at a tax sale, the fact that the sheriff 
sold two lots together cannot be set up as a defence. Jb. 


: JUDGMENT : LANDLORD AND TENANT. A judgment in eject- 
ment is properly rendered against both the landlord and tenant in 


possession. Jb. 
ELECTIONS. 


POLL BOOKS, ETC., INSPECTION OF : CITY OF ST. LOUIS. One whose 
object is to vindicate some public or private right is entitled to in- 
spect the registration lists, poll books, and lists in the custody of 
the recorder of voters of the city of St. Louis and used at an elec- 
tion in said city. The State ex rel. Thomas v. Hoblitzelle, 620. 


MANDAMUS. Mandamus will lie to compel the recorder of voters 
to grant such inspection. Jb. 


EQUITY. 


: PLEADING: EQUITY. A petition which alleges a fraudulent 
combination by which the defendants procured a sale of property 
under a deed of trust and became the purchasers, presents a case 
for equitable relief in favor of the owner of the equity of redemp- 
tion. Baier v. Berberich, 50. 


EQUITY PRACTICE. Where a jury, empaneled to try an issue in an 
equity case, fails to agree, the court may refuse to call another jury, 
and may decide the case on the evidence it has already heard be- 
fore the jury which disagreed. Keithley v. Keithley, 217. 
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. The court in an equity case is not bound to submit issues to 
a jury, or to accept as its own the finding of ajury. Jb. 


EQUITY PRACTICE. If in asuit in equity the complainant fails te 
make a case on the evidence, the chancellor may at once and with- 
out hearing avy evidence, on defendant's behalf, dismiss the bill. 
Leeper v. Bates, 224. 


SEMBLE that a demurrer to the evidence can be interposed to the 
plaintiffs evidence in an equity case as well as in an action at 
law. Ib 


THE DEMURRER to the evidence in this action, which was one to set 
aside a deed for being in fraud of creditors, held, improperly sus- 
tained. because, under the pleadings and the evidence, the defend- 
ant should nave been required to furnish some proof of the honesty 
and good faith of the conveyance to him. Jb. 


EQUITY : SALE OF LAND: SPECIFIC PERFORMANCE. A court of equity 
will decree the specific performance of a contract for the sale of land 
against one who accepts a deed with the kuowledge, on his part, of 
the right of another to enforce such specific performance against 
the grantor. Thompson v. Henry, 451. 


CONTRACT: BREACH OF: EQUITY. Where the damages arising from 
abreach of contract are not capable of fair estimation, and are 
such as cannot be fully compensated by an action at law, equity 
will interfere to restrain such breach. The Springfield Ry. Co. v. 
The City of Springfield, 674. 


EQUITY : FRANCHISE. Equity will interfere to protect and secure 
the es ew of a franchise given by statute, because it affords the 
only plain and adequate remedy for the wrong. Jb. 





Equity will protect rights of a like character ae 
quired ‘under city ordinances. Ib. 


EQUITY OF REDEMPTION, 
See EJECTMENT, 1, 


EQUITY. 
ESTOPPEL. 


RECITAL IN DEED: ESTOPPEL. Where the deed under which a de 
fendant claims, contains recitals of the assumption of the payment 
of certain notes by him he can no more deny such recitals than he 
can any other recital contained in thedeed. Fitzgerald v. Barker, 
13. 


ASSUMPTION OF ANOTHER’S DEBT: ESTOPPEL. Where one, for a 
valuable consideration, assumes the payment of certain notes, he 
will be estopped from denying their existence at the time he as- 
sumed their payment. Jb. 


Von &5—45 
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5. 


No ESTOPPEL IN CONSEQUENCE OF COMPLYING WITH UNCONSTITU- 
TIONAL STATUTE. Where a railroad corporation, relying on the 
———— that a statute s constitutional, pays money into court 

es exceptions, and takes poseessien of land, such acts are to be 
taken as a whole and not by piecemeal, not valid in part and void in 
part, and if the statute turus sut te be unconstitutional, no estoppel 
will arise against such corperation in consequence of complying 
with the statutory terms. St. Louis & Sdn Francisco Railway 
Company v. Evans & Howard Fire Brick Company, 307. 


EVIDENCE. 


: EVIDENCE: ADMISSION. Where in a suit upon notes certain 

notes are offered in evidence witheut objection, this amounts to 

. — - rman that they are notes in suit. Fitzgerald », 
arker, 13. 





PRACTICE: EVIDENCE: APPEAL. The specific error complained of 
as to the admission or ezclusien of evidence must be pointed out 
or the _— will not be considered on appeal. Baier v. Ber. 
berich, 50. 





: EVIDENCE. Defendant in a criminal case cannot complain 
of an error in the admission of evidence in his own favor. T'he 
State v. Lett, 52. 


: : OBJECTION. The Supreme Court will not pass upon 
the admissibility of ev:denuce where the record shows that it was 
received without objection. Jb. 





: . It is competent for the state in a criminal prosecu- 
tion to offer evidence for the purpose of identifying the instrument 
with which the crime was committed, and, failing in this, to with- 
draw the evidence. in a case where it is immaterial and not pre- 
judicial to the defendant. 1b. 





EVIDENCE: PLAT: MEMORANDUM. A plat which has not been exe- 
cuted or acknowled, as the law requires, can have no intrinsic value 
as a legal plat or record, and is not competent evidence to establish 
the location of a disputed line. But where the evidence tends to 
show it has been referred to in descriptions contained in deeds 
already introduced, it should, with other pertinent evidence, be ad- 
mitted as a memorandum tending to locate the several parcels of 
land designated. Brewington v. Jenkins, 57. 


PRACTICE : EVIDENCE: DEMURRER. There being evidence to establish 
both sides of an issue, whether much or little, the legal right to take 
the verdict of a jury upon it, cannot be denied. Jb. 


PRACTICE: OBJECTIONS TO EVIDENCE. Objections to the introduc- 
tion of evidence should be made at the time it is offered and not be 
raised by instructions to the jury. Maxwell v. The Hannibal & St. 
J. Ry. Co., 90. 


DEED, ACKNOWLEDGMENT OF BY WIFE: EVIDENCE: CROSS-EXAMINA- 
TION. Where a married woman testifies that she was not made 














10. 


11. 


18. 


14. 


15. 


16. 
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acquainted with the contents of a deed by the notary taking her 
acknowledgment to it, it is competent to ask her on cross-examina- 
tion, whether or not she knew the contents at the time she made 
the acknowledgment, and informed the notary, in answer to his in- 

uiry to that effect, that she was acquainted with the contents, 
Drew v. Arnold, 128. 


: CERTIFICATE OF OFFICER. Where it appears to the court, or 
officer taking the acknowledgment of a married woman to a deed, 
that she is acquainted with its contents, and that they are familiarly 
known to her, he’would be justified in certifying that she was made 
acquainted with the contents, and the design of the law would be 
accomplished, although the officer imparted no information to 
her. 








: EVIDENCE. Where a married woman testifies to what oc- 
curred before the notary who took her acknowledgment toa deed, 
it is competent to cross-examine her as to all that occurred in refer- 
ence to the matter. Jb. 


CRIMINAL LAW: THREATS: RES GESTAE. While mere threats are 
not sufficient to palliate a homicide, yet when they occur as a part 
of the res gestae; and are uttered while making an attempt on the 
life of the person threatened, they may be worthy of consideration, 
as tending, in connection with such attempt, to lower the grade of 
homicide when perpetrated by the person threatened. The State 
v. Wilson, 134. 





: EVIDENCE: CONFESSIONS. A confession procured by arti- 
fice is not for that reason inadmissible, unless the artifice used was 
calculated to produce an untrue confession. The State v. Fredericks, 
145. 





: : Mere suggestions or advice to the accused 
to confess, or even solemn adjurations to do so by one holding no 
official position, will not render the confession inadmissible. But 
in all cases the age, experience and constitution of the person 
making the confession and the circumstances under which it was 
made should be taken into consideration in determining the ques- 
tion of its admissibility. Jb. 





: : DECLARATIONS OF CONSPIRATOR. After the accom- 
plishment or abandonment of the common enterprise, no declara- 
tion of one conspirator will affect another and should be excluded 
as to the latter. Ib. 


: WITHDRAWING EVIDENCE BY INSTRUCTION. Where aspecifio 
objection to improper evidence is overruled and it goes to the jury 
with the sanction of the court, the error will not be cured by with- 
drawing it by instruction, if it is of such character as to prejudice 
defendant’scase. Ib. 


17. PARTNERSHIP : DEBT: RELEASE: EVIDENCE. In an action against 


a member of a dissolved partnership for a debt of the partnership, 
where the defence isa release of the defendant by the creditor, 
and the acceptance of the new partnership as the debtor, pleadings 
and papersin an action of attachment against the new partner- 
ship by the creditor for his debt are admissible to show the inten- 
tion torelease. Baum v. Fryreuar, 151. 
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: EVIDENCE. In an action against a bank by the drawer of a 
check for the conversion of the sum for which it was drawn, the 
bank can show its proper payment to the holder without specially 
pleading such payment. The check being rightfully paid there 
could be no conversion. Albers v. The Commercial Bank, 173. 


EVIDENCE: DEFENDANT'S STATEMENTS. Where, on the trialin @ 
criminal case, the state proves statements of the defendant made 
after the commission of the offence, he is entitled to the benefit of 
what he said for himself, if true, as is the state to the benefit of 
what he said against himself. What he said against himself the 
law presumes to be true, because made against himself. But what 
he said for himself the jury are not bound to believe, because said 
in a conversation proved by the state, and may believe it, or disbe- 
lieve it, as may be shown to be true, or false, by the evidence in the 
case. The State v. Peak, 190. 





: EVIDENCE. On a trial under the statute for being an ac- 
cessory after the fact in the larceny of a horse by one F., declara- 
tions of the latter that defendant participated in the stealing of 
another horse about the same time, and belonging to another person 
than the one from whom the first horse was stolen are inadmissible 
in evidence. The State v. Reed, 194. 


FRAUD, ACTION UPON ACCOUNT: AGENCY: PARTNERSHIP : EVIDENCE. 
In an action upon an account for merchandise sold, where it is 
sought to connect the defendant with the purchaser of the goods by 
showing by circumstantial evidence that the latter acted as defend- 
ant’s partner and general agent and clerk, and that he ordered other 
goods and signed defendaut’s name to notes, and managed mills 
and threshing machines for defendant, it is error to admit in evi- 
dence, to show that defendant bought the goods or ordered them to 
be bought for him, notes given by defendant to other parties, and 
notes made by other parties to strangers, and an interplea by de- 
fendant, claiming a threshing machine and its earnings, in a suit 
between the purchaser of the goods and a third party. Field v. 
Stubblefield, 199. 


. PRACTICE IN SUPREME COURT: EVIDENCE: IMMATERIAL ERROR. 


Although the testimony of the surviving party to a cause of action 
was improperly admitted in evidence. yet the Supreme Court will 
not, for that reason, reverse the judgment where the matters of 
such testimony were testified to by other witnesses and were not 
contradicted. Julian v. Calkins, 202. 


. THE EVIDENCE in this case held to support the finding of the lower 


court, that the defendant's grantor had sufficient mental capacity 
to make a conveyance of landtohim. Keithley v. Keithley, 217. 


WITNESS : PHYSICIAN, COMPETENCY OF: STATUTE. Under Revised 
Statutes, section 4017, relating to persons who are incompetent to 
testify, the evidence of an attending physician, if offered by the 
patient or his representative, is competent. Where it is offered by 
the opposite party the physician cannot testify against the objection 
of the patient, or his representative. Gartside v. Insurance Com- 
pany, 76 Mo. 446, distinguished. Groll v. Tower, 249. 
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. CRIMINAL LAW: FALSE PRETENSES. The evidence in this case held 


sufticient to sustain a conviction under Revised Statutes, section 
1561, for obtaining money by means of false pretenses. The State 
v. Cooper, 256. 


EVIDENCE. Transactions, although extending over several 
days, and occurring at different times, but having in view the com- 
mon object of the commission of the crime, are admissible in evi- 
dence. Ib. 


———— : IMPERFECT DESCRIPTION: EVIDENCE. An imperfect descrip- 
tion of land contained in the tax bill, judgment, execution and 
sheriff’s deed. may, if the ambiguity is latent and susceptible of 
oral explanation, be made certain by extrinsic evidence : and it is 
suflicient if the description is such that the land can be located by 
one acquainted with the plats and surveys. Brown v. Walker, 262. 


EVIDENCE: PUBLIC ACTS. Acts of congress confirming land titles in 
Missouri are public acts, and will, therefore, be judicially noticed 
by the courts. Wood v. Nortman, 298. 


Under Revised Statutes, section 2280, certified copies of the 
surveys of Jands from the files of the office of the register of lands 
of this date, are admissible in evidence. Jb. 


. EvipENnce. Insuring property in one’s name is admissible in evi- 


dence to show that the insured managed and controlled it as her 
own. Bettes v. Magoon, 580. 


DOCUMENTARY EVIDENCE; BILL OF EXCEPTIONS. Where error is 
complained of in the admission in evidence of written documents, 
such documents, or so much thereof as relate to the point of objec- 
tion, should be preserved in the bill of exceptions. Jb. 


EVIDENCE : PROVINCE OF JURY. As a general rule positive testi- 
mony will outweigh that which is negative in its character, but 
it is for the jury to determine what weight they will give toall the 
testimony under the circumstances of a particular case. The State 
v. Gee, 6A7. 





: : EVIDENCE: TAKING: INTENT. Where one obtains 
possession of a deed of release under the pretense that it was only 
for a temporary purpose, and after so securing possession of it, has 
it placed upon record, this is such a trick or artifice as amounts toa 
constructive taking and is evidence of an original felonious intent. 
The Slate v. Hall, 669. 


———: INTENT. The intent with which one does an act is properly 

resumed to be that which was its natural consequence, and may 
= gathered from his subsequent contract, conversations, and letters 
in relation to such act. Jb. 


See RAILROADS, 26, 
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EXECUTIONS. 


1, Execution. A judgment creditor is entitled to an execution as aq 
matter of course for the purpose of enforcing his judgment. Bush 
v: White, 839. 


: STATUTE. The act of the legislature of March 23, 1863 (Acts, 
p. 19), relating to executions, does not assume to restrict such judg- 
ment creditor in his right to such execution. That act relates only 
to the extension and revival of liens of unsatisfied executions and 
provides for a method of enforcing them by renewed execution 
without the necessity of a re-levy upon the property originally cov- 
ered by them. Jb. 





8. EXECUTION SALE, SETTING ASIDE OF. Where, on inquiry at the office 
of the sheriff by. the attorney of a defendant in an execution, he is 
informed by a deputy in charge of the office, that the sale of the 
property levied on, consisting of three hundred and thirty-three 
shares of stock in a corporation, will take place at twelve o’clock on 
the day of sale, and subsequently the sale is made in mass at ten 
o'clock, in the absence of the defendant or his attorney, and with- 
out their knowledge, and at a great sacrifice of the value of the 
property, such sale will be set aside, on timely application, on mo- 
tion of defendant. American Wine Co. v. Scholer, 496. 





A court has power over its own process, and can set aside 
an execution sale, on motion, certainly, at or before the return term 
of the writ. Jb. 


EXECUTORY CONTRACTS. 


See CONTRACTS, 1 


EXEMPTIONS. 
See HOMESTEADS AND EXEMPTIONS. 
EXPRESS COMPANY. 


EXPRESS COMPANY : AGENT: BOND. Wherean express company seeks 
to recover onthe bond of its agent for its breach in receiving a 
package to be forwarded to its destination and which was not for- 
warded or accounted for, it must show that the defendant re- 
ceived the package as its agent. The Southern Express Co. v. 
Moeller, 208. 


FALSE IMPRISONMENT. 


CORPORATIONS : MALICIOUS PROSECUTION : FALSE IMPRISONMENT. A cor- 
poration is liable to an action for false imprisonment, or for mali- 
cious prosecution instituted by its authority. Affirming Boogher v. 
Life Association of America, 75 Mo. 319; Woodward v. The St. 
Louis & San Francisco Ry. Co., 142. 
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FALSE PRETENSES. 


See CriminaLt Law, 14, 15, 16. 


FEES. 


1, OFFICERS, FEES OF. No fees are allowed an officer, except where 


expressly given and allowed bylaw. Williams v. Chariton County, 
645. 





: ASSESSOR ; LISTING OF poGs. Dogs are assessed in the list 
of personal property, and the assessor is allowed no increase in his 
emoluments for assessing them. Jb. 


FELLOW SERVANT. 
See MASTER AND SERVANT, 
FISH LAW. 


See CriminaL Law, 17, 18, 


FRAUD. 


FRAUD: ACTION UPON ACCOUNT : AGENCY: PARTNERSHIP: EVIDENCE. 
In an action upon an account for merchandise sold, where it is 
sought to connect the defendant with the purchaser of the goods 
by showing by circumstantial evidence that the latter acted as de- 
fendant’s partner and general agent and clerk, and that he ordered 
other goods and signed defendant's name to notes, and managed mills 
and threshing machines for defendant, it is error to admit in evi- 
dence, to show that defendant bought the goods, or ordered them 
to be bought for him, notes given by defendant to other parties, and 
notes made by other parties to strangers, and an interplea by de- 
fendant, claiming a threshing machine and its earnings, in a suit 
between the purchaser of the goods anda third party. Field v. 
Stubblefield, 199. 


FRAUDULENT CONVEYANCE. The decree of the lower court refusing 
to set aside a conveyance of land as being in fraud of creditors, 
affirmed. Summers v. Akers, 213. 


Fravup. The finding of the lower court that a deed to land was 
obtained by the fraud of the grantee, and that a purchaser from 
the latter took with notice of such fraud, affirmed. Williams v. 
Tutt, 472. 


CONVEYANCE: FRAUD: EVIDENCE. The allegations of the petition in 
this case to the effect that the conveyance by defendant to his wife 
was in fraud of creditors, held, unsupported by the evidence. Bur- 
gess v. McLean, 678. 
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«RAUDULENT CONVEYANCES. 
See FRAupD 2, 3, 4. 
GENERAL LAW, 

See Laws. 


GRAND JURY. 


GRAND JUROR, DISCHARGE OF. The State v. Wilson, 134. 


GUARDIAN AND WARD. 


GUARDIAN OF MINOR, AUTHORITY OF. The consent of a guardian of 
a minor that the sheriff shall receive the purchase money be- 
fore the expiration of the time of credit named in the order of sale 
is binding on the ward. The State ex rel. Rice v. Cayce, 456. 


INSANE PERSON: DEED OF GUARDIAN, APPROVAL OF BY COURT. The 
approval of a sale of land of an insane person made by his guardian, 
under an order of the court, need not necessarily appear by formal 
entry of record. It is sufficient if the approval appear from the 
clerk’s minutes. Moore v. Davis, 464. 


HABEAS CORPUS. 


PROHIBITION. A writ of prohibition denied in this case, the object of 


which was to prohibit a circuit judge from further proceeding in a 
habeas corpus matter pending before him. The State ex rel. Spick- 
erman v. Fox, 61. 


HEAD OF FAMILY. 
See HoMESTEAS AND EXEMPTIONS, 
HOMESTEADS AND EXEMPTIONS. 


———: RESERVATION OF PROPERTY EXEMPT BY LAW. A deed of 
assignment is not void as a matter of law because it contains a gen- 
eral reservation in the assignor of the property exempt by law from 
seizure for his debts. Hartzler v. Tootle, 23. 


HOMESTEAD : ABANDONMENT: HEAD OF FAMILY. A husband with his 
wife occupied premises in this state as a homestead, until forced to 
leave, about the close of the war, by the disturbed condition of the 
country, when they removed to Iowa, where he shortly afterwards 
died. The wife, who had no children, then returned to the home- 
stead and resided thereon, keeping house with her brother. Held, 
(1) There was no abandonment of the homestead, and (2) that she 
was the head of a family within the meaning of the homestead 
law. Leake v. King, 413. 
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$. HOMESTEAD, MORTGAGE OF. It was not necessary, under 1 Wagner's 
Statutes, page six hundred and ninety-seven, section one, that the 
wife should join with the husband in executing a mortgage upon 
the homestead to make it valid ; but it is otherwise since the enact- 
ment of section 2689 of the Revised Statutes of 1879. Riecke vu, 
Westenhoff, 642. 


HOMICIDE, 


——: MURDER: INSTRUCTIONS FOR LOWER GRADE OF HOMICIDE. In a 
prosecution for murder, where the instructions given on behalf of 
defendant, based upon his own testimony, allow a finding for a 
grade of homicide less than murder, it is reversible error to fail to 
define such lower grade of crime of which defendant might, under 
the evidence, be convicted. The State v. Wilson, 184. 


HORSE RAILWAYS. 


See MUNICIPAL CORPORATIONS, 1, 


HUSBAND AND WIFE. 


41. HUSBAND AND WIFE: STATUTE. Under Revised Statutes, section 
8296 (Ibid, Acts 1875, p. 61), a husband can make a gift to his wife 
of personal property without the aid of a trustee or writing evi- 
dencing the gift, and without declaring the gitt to be for her sole 
and separate use. Bettes v. Magoon, 580. 


2. HOMESTEAD, MORTGAGE OF. It was not necessary, under 1 Wagner’s 
Statutes, page six hundred and ninety-seven, section one, that the 
wife should join with the husband in executing a mortgage upon 
the homestead to make it valid ; but it is otherwise since the enact- 
ment of section 2689 of the Revised Statutes of 1879. Riecke v, 
Westenhoff, 642, 


IMPERFECT DESCRIPTION, 
See DEEDS, 11. 
INDICTMENT. 

See PLEADING CRIMINAL. 
INJUNCTION. 


1. INJUNCTION : ILLEGAL TAXES : CLOUD UPON TITLE. Injunction is the 
proper remedy to prevent the sale of real estate for illegal taxes, 
whereby a cloud would be cast upon the title. The North St. Louis 
Gymnastic Society v. Hudson, 82. 


& IssuncTIon. Injunction will lie to restrain the collection of notes 
included in a settlement of accounts previously had between the 
parties. Melcher v. The Exchange Bank of Jefferson City, 362. 
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- The injunction in this case held improperly granted by the 
trial court, because the evidence did not show that the notes were 
included in the settlement as claimed by plaintiff. Jb, 


INSANE PERSON. 


“INSANE PERSON : DEED OF GUARDIAN, APPROVAL OF BY COURT. The 
appoval of a sale of land of an insane person made by his guardian 
under an order of the court. need not necessarily appear by formal 
entry of record. It is sufficient if the approval appear from the 
clerk’s minutes. Moorev. Davis, 464. 


2 PROBATE COURT: INSANE PERSON; SETTING ASIDE JUDGMENT. A 





robate court can, at a subsequent term, set aside its judgment ad- 
judging a person insane and appointing a guardian for him. In 
the matter of Marquis, 615. 





: : . It is sufficient ground for setting aside 
such judgment that it does not appear from the record that the 
alleged insane person was notified of the proceeding against him, 
and if not notified, the reason therefor. Jb, 


INSTRUCTIONS. 


INSTRUCTIONS: REVERSAL. The judgment of the St. Louis court of 
appeals reversing that of the circuit court affirmed, because of the ac- 
tion of the latter court in giving an instruction not authorized by 
the evidence. Skylesv. Bollman, 35. : 





: INSTRUCTION. It is proper to instruct the jury that if a wit- 
ness wilfully swears falsely to any material fact in the case, they 
may disregard his entire testimony, but this rule cannot be applied 
to a case of mere mistake on the part of the witness. The State v. 
Lett, 52. 


InsTRUcTIONS. Iustructions are properly refused which assume 
the truth of material facts, or ignore material facts, or assert inap- 
plicable abstract propositions of law. Maxwell v. The Hannibal & 
St. Joseph Railway Company, 95. 


PRACTICE: INSTRUCTIONS. An instruction which is misleading or 
which ignores the only real matter in issue under the pleadings, is 
properly refused. Greer v. Parker, 107. 


: INSTRUCTIONS : NEW TRIAL. It is no ground fora 





new trial that the instructions given by the court had been lost 
after trial. Where the in-tructions are not contained in the record, 
it will be presumed that the action of the trial court in giving them 
was not erroneous. Porth v. Gilbert, 125. 


——— : MURDER : INSTRUCTIONS FOR LOWER GRADE OF HOMICIDE. In 
a prosecution for murder, where the instructions given on behalf of 
defendant, based upon his own testimony, allow a finding for a 





7, 


10. 


11. 


12. 


18. 





1, 
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_- of homicide less than murder, it is reversible error to fail to 
efine such lower grade of crime of which defendant might, 
under the evidence, be convicted. The State v. Wilson, 134. 


CRIMINAL LAW: PRACTICE: INSTRUCTIONS. Upon appeal from a 
conviction of mur,jer in the second degree an error in an instruc- 
tion for murder in the first degree is immaterial, and such instruc- 
tion will not be reviewed by the Supreme Court. The State v. 
Kelly, 148. 


: INSTRUCTIONS. It is not error to refuse an instruction em- 
bodied in others given. Ib. 








: WITHDRAWING EVIDENCE BY INSTRUCTION. Where a specific 
objection to improper evidence is overruled and it goes to the jury 
with the sanction of the court, the error will not be cured by with- 
drawing it by instruction, if it is of such character as to prejudice 
defendant’s case. The State v. Fredericks, 145. 


PRACTICE : INSTRUCTIONS. It is not error to refuse an instruction 
embodied in one given. Baum v. Fryrear, 151. 


: . Itis not error to refuse instructious asked where 
the principles embodied in them are embraced in others given. The 
State to use Stanley v- The St Louis Brokerage Company, 411. 








: . An instruction asked is properly refused when 
there is no evidence upon which to base it. Jb. 


MURDER : MANSLAUGHTER : SELF-DEFENCE : INSTRUCTIONS. A series 
of instructions upon the law of murder, manslaghter, and self-de- 
fence, approved. The State v. Gee, 647. 


See NEGLIGENCE, 8, 
INTENT. 
See CRIMINAL Law, 23, 24 
INTEREST. 
See PRACTICE, CIVIL, 40, 
REMITTITUR. 


IRREGULARITIES. 
See DEEDs, 10. 


JUDGMENTS. 


JUSTICE’S COURT : JUDGMENT BY DEFAULT: MOTION TO SET ASIDE: 
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10. 





PEAL BOND: SURETIES, JUDGMENT AGAINST. Where an appeal is 
taken from a judgment by default before a justice, without the 

rty aggrieved having, within ten days from the rendition of the 
judgment, moved to set the same aside, it is properly dismissed, on 
motion, in the circuit court. R.8., sec. 3040. The justice, in such 
case, having no power to grant the appeal, the appeal bond is void 
so far as the sureties are concerned, and the circuit court cannot 
enter judgment against them, but can only dismiss the appeal and 
enter judgment for costs against the appellant. Brown v. The Mis- 
souri Pacific Ry. Co., 1238. . 


JUDGMENT, ASSIGNEE OF: NOTE. The assignee of a judgment of 
allowancein the probate court rendered on a note has the better 
title and, hence the legal right to enforce payment as against one 
to whom the note was transferred after the rendition of the judg- 
ment. Julianv. Calkins, 202. 


THE JUDGMENT of the trial court in this case held sufficiently 
formal. Moody v. Deutsch, 237. 


BACK TAXES: STATUTE: JURISDICTION : JUDGMENT. In an action to 
collect back taxes, under the act of 1877, the circuit court does not 
exercise its jurisdiction in a special or summary manner, and its 
judgments therein are entitled to the same presumptions as attend 
its ordinary judgments. Brown v. Walker, 262. 


: : : . In sucha suit a single judgment 
against several distinct lots is erroneous; but the objection does 
not go to the jurisdiction. Ib. 





——— : EJECTMENT: JUDGMENT. In an ejectment suit, the fact 
that in a back tax suit, a single judgment was rendered against 
distinct lots, cannot be shown by parol for the purpose of impeach- 
ing such judgment. Ib. 


: JUDGMENT: LANDLORD AND TENANT. A judgment in eject- 
ment is properly rendered against both the landlord and tenant in 


possession. Jb. 





PRACTICE: PARTIES: JUDGMENT, The Supreme Court may reverse a 
judgment as to some of the appellants, and affirm it as to others. 
R, 8., secs. 3570, 3582, 3583. ansfield v. Allen, 502. 


PRACTICE IN SUPREME COURT : ASSIGNMENT OF JUDGMENT: SUBSTITU™ 
TION. Where one in his lifetime assigns a judgment in his favor 
and dies pending an appeal to the Supreme Court, the assignee will 
be substituted as a partv in his stead in the latter court. R. S., sec. 
3671. Neilon v. The Kansas City, St. Jo. & C. B. Ry. Co., 599. 


PROBATE COURT: INSANE PERSON: SETTING ASIDE JUDGMENT. A 
probate court can, at a subsequent term, set aside its judgment ad- 
judging a person insane and appointipg a guardian forhim. In 
the Matter of Marquis, 615. 





. It is sufficient ground for setting aside 
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such judgment that it does not appear from the record that the al- 
leged insane person -was notified of the proceeding against him, and 
if not notified, the reason therefor. Jb. 


JUDICIAL NOTICE. 


: RECITALS IN MOTION : JUDICIAL NOTICE. In a case of convic- 
tion of a negro, where the motion for new trial recites that there 
were no negroes returned on the panel of forty, from which the 
jury was selected to try the cause, but there is nothing in the re- 
cord to show whether the panel was white or black, or whether the 
population of the county consists in part of negroes, such recitals 
do not constitute evidence of these facts, and the Supreme Court 
will not take judicial notice of them, and will not review the point. 
T he State v. Wilson, 134. 





JUDICIAL NOTICE. A court will take judicial notice of the fact that 
the first Monday in October, 1873, was the sixth of October of that 
year. Mason v. Crowder, 526. 


JURISDICTION. 


BACK TAXES: STATUTE: JURISDICTION: JUDGMENT. In an action 
to collect back taxes, under the act of 1877, the circuit court does 
not exercise its jurisdiction in a special or summary manner, and its 
judgments therein are entitled to the same presumptions as attend 
its ordinary judgments. Brown v. Walker, 262. 


: : : In such a suit a single judgment 
against several distinct lots is erroneous ; but the objection does not 
go to the jurisdiction Jb. 





JURISDICTION: SPECIAL TAX BILLS: CIRCUIT COURT OF JACKSON 
county. The circuit court of Jackson county has concurrent juris- 
diction with the recorder of Kansas City and justices of the peace 
of actions to enforce the liens of special tax bills when the amount 
sued for is three hundred dollars or less (overruling Williams v. 
Payne, 80 Mo. 409). Tackett v. Vogler, 480. 


Where a court possesses jurisdiction over a subject, the 
mere vesting of jurisdiction over the same subject in another court 
will not exclude the jurisdiction of the former court. To effect 
such result express words of exclusion must be used or the law con- 
ferring jurisdiction on the first court must be repealed. Ib. 





JURORS. 


JURY, PROVINCE OF. It is for the jury and not for the court to pass 
on the credibility of witnesses ; to determine the weight to be given 
to their testimony and to reconcile conflict therein. Coudy v. The 
St. Louis, I. M. & S. Ry. Co., 79. 


: JUROR, QUALIFICATION OF. One who has formed or ex- 
pressed an opivien of the guilt or innocence of the accused from 
rumor or newspaper reports, is not thereby disqualified from serving 
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as a juror on the trial of the cause. Distinguishing State v. Culler 
82 Mo. 623. The State v. Wilson, 134. , 





: One who had formed an opinion from rumor and 
ee reports, and who said on his voir dire that he “ would 
naturally suppose defendant guilty,” does not thereby give eyij- 
dence of bias or prejudice against defendant, and is not disquali- 
fied for that reason to sit as a juror in the trial of the causa, Yh 


CRIMINAL PRACTICE : MISCONDUCT OF JURORS. Affidavits of jurors 
will not be received to show their own misconduct, nor will eyi- 
dence of their declarations, made after the trial, to third persons, be 
received for such purpose. The State v. Cooper, 256. 


CAUSE OF CHALLENGE OF JUROR. EXPRESSIONS OF PREJUDICE BY, The 


State v. Burns ,47. 
JURY. 
See JURORs. ° 


JUSTICES’ COURTS. 


1, JUSTICE’S COURT : JUDGMENT BY DEFAULT: MOTION TO SET ASIDE: AP- 


PEAL BOND: SURETIES, JUDGMENT AGAINST. Where an appeal is 
taken from a judgment by default before a justice, without the 
party aggrieved having, within ten days from the rendition of the 
judgment, moved to set-the same aside, it is properly dismissed, on 
motion, in the circuit court. R. S., sec. 3040. The justice, in such 
case, having no power te grant the appeal, the appeal bond is void, 
so far as the sureties are concerned, and the circuit court cannot 
enter judgment against them, but can only dismiss the appeal and 
enter judgment for costs against the appellant. Brown v. The Mis- 
souri Pacific Ry. Co., 123. 


APPEALS FROM JUSTICES, WHEN TRIABLE: PRACTICE. Where on an 
appeal to the circuit court from a justice of the peace the appellant 
fails to give notice of the appeal and the appellee enters his appear- 
ance on or before the second day of the term, the latter is not then 
entitled to a simple affirmance of the judgment. If he desires de- 
termination of the cause at that term, he must offer evidence and 
try the case de novo. Priest v. The Missouri Pacific Ry. Co., 521. 


LAND AND LAND TITLES. 


TAXES: ACTION TO ENFORCE LIEN FOR: sYATUTE. The ‘owner of 
the property ” against whom, under Revised Statutes, section 6837, 
actions to enforce liens for taxes must be brought, is the person 
appearing of record to be the owner, in the absence of notice to the 
contrary, and unless the suit is against such owner a sale under a 
judgment therein will convey no title. Covell v. Gray, 169. 


2. LAND, SALE FOR TAXES: CESTUI QUE TRUST: REDEMPTION: EJECT- 





MENT. Where a deed of trust is of record and the cestui que trust 





8. 
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was not made a party to the tax suit, he may redeem the land by 
paying off the judgment and may thus assert his title under the 
deed of trust. But in ejectment, where the pleadings present, as 
the only issue, the question of the mere legal right to the possession, 
the title under the judgment for taxes will prevail as against the 
one claimed under the deed of trust. Jb. 


LAND AND LAND TITLES: ST. LOUIS COMMON FIELD LOTS : ACT OF CON- 
GRESS OF JUNE 12, 1812. It is the settled construction of the act 
of congress of June 12, 1812 (2 U.S. Statutes at Large, 748), that the 
act, by the force of its own terms, vested in each inhabitant of the 
then village of St. Louis the title in fee to the common field lot which 
he possessed or cultivated prior to December 20, 1803, the date of the 
cession from France to the United States. Said act conferred 
on such inhabitant the lot so possessed or cultivated without any 
conditions of survey, or without any other or further proof of title 
derived from the Spanish or French government than that of in- 
habitancy and cultivation or possession. Glasgow v. Lindell’s Heirs, 
50 Mo. 60, and Glasgow v. Baker, 72 Mo. 441, re-affirmed. Glasgow 
v. Baker, 559. . 





The confirmees under the act of congress 
of 1812 = congiviog with the act of congress of May 24, 1824 (4 U. 
S. Stat. at Large 65), making it their duty to designate their out lots 
by making proof of their boundaries, “possession, and cultivation 
before the recorder, secured a recognition of the boundaries, but 
there was no forfeiture by reason of their failure todo so. The con- 
firmee still held the title by force of the act of 1812. Ib. 








. The title confirmed by the act of 1812 is 
a anak title, atthoush the surveyor general failed to include the 
land within the boundaries of the sur vey made by him. Jb. 


: : . The act of congress of March 6, 1820, 
granting the sixteenth section in each township for school purposes 
did not extend to any of the common field lots confirmed by the 
act of 1812; noteven to those not rightfully owned by the indi- 
viduals claiming them. 





LANDLORD AND TENANT. 


: JUDGMENT: LANDLORD AND TENANT. A judgment mejectment 
is properly rendered against both the landlord and tenant in pos- 
session. Brown v. Walker, 262. 


LARCENY, 


Or Deep. The State v. Hall, 669. 


LAWS. 


WHat IS A GENERAL AND WHAT A SPECIAL LAW. Ewing v. Hoblitzelle, 
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LIBEL AND SLANDER. 


PROSECUTIONS FOR LIBEL AND SLANDER: STATUTE, CONSTRUCTION OF, 
Revised Statutes, section 1564, which provides that, ‘in all prose- 
cutions for libel or verbal slander, the trth thereof may be given 
in the evidence to the jury, and shall constitute a complete de- 
fence. And the jury under the direction of the court shall de- 
termine the law and the fact,” is but a re-assertion of the rule that 
the jury:should receive from the court the law applicable to the 
testimony in the cause and find the issues of fact thereunder, as in 
other cases. The State v. Hosmer, 553. 


——— : PRACTICE : BURDEN OF PROOF. When in a prosecution for 
libel, the publication of the libelous matter is proved by the state, 
the burden is then on the defendant to justify the publication. Jb, 


LIFE ESTATE. 


LIFE TENANT: WASTE. A life tenant or his lessee will be enjoined from 


committing waste at the suit of the owner of the fee. Hughes v, 
Burriss, 660. 


See WILLS. 


LIMITATIONS. 


LIMITATION : KNOWLEDGE OF MORTGAGEOR’S ADVERSE POSSESSION. 
Actual knowledge on the part of the mortgagee of an adverse 
holding of possession by the mortgageoris not necessary to start 
the running of the bar of the statute of limitations in favor of the 
former. Bush v. White, 339. 


MORTGAGE LIEN: WHEN STATUTE OF LIMITATIONS BEGINS TO BUN 
AGAINST. The statute of limitations begins to run 1~wainst the lien 
of the mortgagee as soon asthe right of action thereon accrues. Ib, 


MORTGAGEOR’S ABSENCE FROM STATE: STATUTE OF LIMITATIONS 
The absence of a mortgagor from the state, occurring after fore- 
closure of the transfer of his interest in the mortgaged property, 
will not interrupt the running of the statute of limitations. Jb. 


———: STATUTE OF LIMITATIONS. The statute of limitations begins 
to run in favor of tax deed. not void on its face, from the time it 
is recorded. Skinner v. Williams, 489. 


LAND, SALE FOR TAXES: SPECIAL STATUTE OF LIMITATIONS. The 
three years’ special statute of limitations (W. S., sec. 221. p. 1207), 
in cases of Jand sold for taxes, is no bar to a recovery by the former 
owner where the purchaser has not been in possession three years 
after the recording of the tax decd and before the commencement 
of the action againsthim. Mason v. Crowder, 526. 





1. 


po 


1, 


1. 
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On Re-hearing. 


TAX DEED VOID ON ITS FACE: LIMITATIONS. A tax deed void on its 
face will not set such special statute of limitations in motion. Jb, 


MALICIOUS ATTACHMENT, 


See ATTACHMENT, 1, 


MALICIOUS PROSECUTION, 


CORPORATIONS : MALICIOUS PROSECUTION : FALSE IMPRISONMENT. A 
corporation is liable to an action for false imprisonment, or for ma- 
licious prosecution instituted by its authority. Affirming Boogher 
v. Life Association of America, 75 Mo. 319. Woodward v. The St. 
Louis & San Francisco Ry. Co., 142. 


MALICIOUS PROSECUTION, ACTION FOR: MALICE. Malice is a neces- 
sary element in an action for malicious prosecution, and the suf- 
ficiency of the = of such malice is a question for the jury. 
Moody v. Deutsch, 237. 


MANDAMUS. 


MaNpDAMvUs. Mandamus will lie tocompel the county clerk to assess 
the school taxes of a district on the taxable property therein, accord- 
ing to its legal limits. The State ex rel. School District No. 6 v. 
Riley, 156. 


MANDAMUS: APPEAL. Mandamus will not lie to relieve against the 
acts of an inferior court, where the party complaining has a remedy 
by appeal or writ of error. The State ex rel. The Evans and How- 
ard Fire Brick Co. v. Lubke, 338. 


See ELECTIONS, 2. 
MARRIED WOMEN. 


DEED, ACKNOWLEDGMENT OF BY WIFE: EVIDENCE: CROSS-EXAMINA- 
TION. Where a married woman testifies that she was not made ac- 
quainted with the contents of a deed by the notary taking her 
acknowledgment to it, it is competent to ask her on cross-examina- 
tion, whether or not she knew the contents at the time she made 
the acknowledgment, and informed the notary, in answer to his in- 

uiry to that effect, that she was acquainted with the contents. 

ew v. Arnold, 128. 


: CERTIFICATE OF OFFICER. Where it appears to the court, or 
officer taking the acknowledgment of a married woman to a deed, 
that she is acquainted ith its contents, and that they are familiarly 
known to her, he would be justitied in certifying that she was made 


VoL. 85—46 
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acquainted with the contents, and the design of the law would be 
—_—- although the officer imparted no information to 
er. \ 





: EVIDENCE. Where a married woman testifies to what oc- 
curred before the notary whe teok her acknowledgment te a deed, it 
is competent to cross-examine her as to all that occurred in reference 
to the matter. Jb. 


MASTER AND SERVANT. 


MASTER AND SERVANT: INCOMPETENCY OF LATTER: DRUNKENNESS, 

Where an employe is injured by the negligent act of another servant 

resulting from the latter’s intoxication, and the employer knew of 

his intemperate habits and the plaintiff did not, the employer is 

a for the injury. Maxwell v. The Hannibal & St. J. Ry. 
0., 95. 


: It is immaterial to a recovery in such case whether 
the servant causing the injury was a fellow servant of the one 
injured or his superior. Jb. 





FELLOW SERVANTS. They are fellow servants, who, under the direc- 
tion and management of the master himself, or of some servant 
placed by the latter over them, are engaged in the prosecution of the 
same common work without any dependence upon or relation to 
each other except as co-laborers without rank. Moore v. The 
Wabash, St. L. & P. Ry. Co., 588. 


. 


VICE-PRINCIPAL. He is a vice-principal who is entrusted by the 


‘master with power to superinten1, direct or control the workman 


in his work, and for negligence iu such superintendence, direction 
or control, the master is liable. 


The servant of a railway company may rely on the vice- 
principal’s promise to protect him while at work on a side-track, 
notwithstanding the existence of a rule of the company requirin 
servants to P otect themselves by putting out flags while engag 
in such work, Ib. 


MEMORANDUM. 


See EVIDENCE, 6, 


MINORS. 
: EMANCIPATION OF SON. Section 2121, of Revised Statutes, is 
both penal and) -ompensatory, and the emancipation of a minor son 
by his parents 1. no defence to an action thereon by them for his 


death. Philpott v. The Missouri Pacific Ry. Co., 164. 


: : Minors. The land of minors cannot be condemned 
for railroad purposes without making their guardians defendants in 
the condemnation proceeding. In case they have no regular guar- 

















8. 
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dian, guardians ad litem should be appointed. The Missouri Pacifit 
Ry. Co. v. Carter, 448. 


GUARDIAN OF MINOR, AUTHORITY OF. The consent of a guardian of 
a minor that the sheriff shall receive purchase money before the ex- 
piration of the time of credit named in the order of sale, is binding 
on the ward. The State ex rel Rice v. Cayce, 456. 


MINORITY: LAWS OF ANOTHER STATE: PRESUMPTION. Philpott v. Mo. 


1. 





Pac. Ry. Co., 164. 
MORTGAGEOR AND MORTGAGEE, 
See MORTGAGES AND DEEDS OF TRUST. 


MORTGAGES AND DEEDS OF TRUST. 


LAND, SALE FOR TAXES: CESTUI QUE TRUST: REDEMPTION: EJECT 
MENT. Where a deed of trust is of record, and the cestui que trust 
was not made a party to a tax suit, he may redeem the land by pay- 
ing off the judgment, and may thus assert his title under the deed 
of trust. But in ejectment, where the pleadings present, as the 
only issue, the question of the mere legal right to the possession, 
the title under the judzment for taxes will prevail as against the 
one claimed under the deed of trust. Cowell v. Gray, 169. 


MORTGAGEOR: ACQUISITION BY OF OUTSTANDING TITLE. Under the 
law, as it now prevails in this state, a mortgageor occupies no such 
subservient relation to the mortgagee as to prevent him from ac- 
quiring an outstanding title against the mortgagee. Bush v. White, 
339. 


LIMITATION : KNOWLEDGE OF MORTGAGEOR’S ADVERSE POSSESSION 
Nor is actual knowledge on the part of the mortgagee of an ad- 
verse holding of possession by the mortgageor necessary to start 
the running of the bar of the statute of limitations in favor of the 
former. Jb. 


MORTGAGE LIEN: WHEN STATUTE OF LIMITATIONS BEGINS TO RUN 
AGAINST. The statute of limitations begins to run against the lien 
of the mortgagee as soon as the right of action thereon accrues. 
Ib 


MORTGAGEOR’S ABSENCE FROM STATE: STATUTE OF LIMITATIONS. 
The absence of a mortgageor from the state, occurring after 
foreclosure, or the transfer of his interest in the mortgaged prop- 
erty,- will not interrupt the running of the statute of limita- 
tions. Jb. 


HOMESTEAD, MORTGAGE OF. It was not necessary under 1 Wagner’s 
Statutes, page six hundred and ninety-seven, section one, that the 
wife should join with the husband in executing a mortgage upon 
the homestead to make it valid: but it is otherwise siuce the enact- 
ment of section 2689 of the Revised Statutes of 1879. Riecke v 
Westenhof, 642. . 








1. 
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MUNICIPAL CORPORATIONS. 


MUNICIPAL CORPORATION : CHARTER : HORSE RAILWAYS. The usual 
powers conferred by its charter on a municipal corporation over its 
streets are sufficient to authorize it to permit their use for horse 
railways ; aliter as to railways operated - steam. The State ex rel, 
Kansas City v. The Corrigan Street Railway Company, 263. 





: ORDINANCE : REPAIRING STREET: CONTRACT. An ordinance 
of a city giving the privilege of using its street for a horse railway 
and which contained a provision requiring the railway company to 
keep and maintain the space between its rails and for two feet on 
either side of its track, and all street crossings along its line in good 
repair, does not impose on such company an obligation to re-con- 
struct the street, Jb. 


An obligation to repair a street is not an obligation to con- 
struct thereon a new pavement. Jb. 





: : POLICE POWER. Nor could the city, by a subsequent 
ordinance, impose on the railway company, without its consent, 
such additional obligation to pave the street. Such subsequent or- 
dinance cannot be sustained on the ground that it is a proper exer- 
cise of the police power of the city. Jb. 





CITY : STREETS: CORPORATE POWERS. Nor is an ordinance of the 
city requiring a horse railway to repair the street between the rails 
and on the sides of such railway, invalid as being a surrender by 
the city of its corporate power over its streets. Jb. 


MUNICIPAL CORPORATIONS : CONTRACTS BY : INVIOLABILITY OF. Where 
a city, by its ordinance, makes a contract, and the same is accepted 
and acted on by the other party, it cannot abrogate such contract at 
pleasure, or destry the rights so given and acquired. The Spring- 
jield Ry. Co. v. The City of Springfield, 674. 


: ORDINANCES : VALIDITY OF. While a city council may pass 
such ordinances as may to it seem best, yet it is for the courts to de- 
termine their validity. Jb. 





MUNICIPAL CORPORATIONS: RAILWAYS: REGULATION OF. A city 
council, by granting to a railway company the privilege of con- 
structing its road over its streets and squares, does not lose the right 
to subject the company to reasonable regulations, both in the con- 
duct of its business, and in the location of its track over the places 
authorized by its ordinance. Ib. 


MURDER, 
See CRIMINAL Law, 19, 


HoMICIDE, 
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NEGLIGENCE. 


NEGLIGENCE: PLEADING. A petition in an action by a passenger 
against a railroad for injuries resulting from its negligent manage- 
ment of its trains is sufficiently specific in its averments of the 
acts constituting the negligence, which charges that ‘the defen- 
dant, by and through its servants, agents and employes in charge 
of and managing said train, negligently and unskilfully ran and 
managed the same in such a way as to cause the said train and the 
car in which the said plaintiff was being conveyed as to check its 
speed very suddenly and to jolt and pitch the same suddenly and 
with great force backward and forward in such manner and with 
such force as to cast and throw said plaintiff out of said car and 
upon the platform and from said platform onto the track of said 
railroad, under the said cars and train, by means and by reason of 
which said cars and train ran upon and over the left arm and left 
leg of the plaintiff... Coudy v. The St. L., I. M.& S. Ry. Co., 79. 


DEMURRER TO EVIDENCE: NEGLIGENCE. The trial court in this 
case, did not err in overruling a demurrer to plaintiffs evi- 
dence, interposed by defendant on the grounds that the evidence 
showed that plaintiff was guilty of contributory negligence, 
and that such evidence as to the manner in which the accident 
occurred was irreconcilable with the physical facts attending 
it. Ib. 


CARRIER: PASSENGER, INJURY TO; BURDEN OF PROOF. Where, in 
an action by a passenger against a railroad for an injury re- 
ceived in operating its train, the occurrence of the injury through 
the mistake of the carrier is shown, a presumption of negli- 
gence arises against the latter, which casts upon it the burden of 
showing that the accident happened notwithstanding the exer- 
cise on its part of the high degree of care which the lew imposes 
on it. 


MASTER AND SERVANT: INCOMPETENCY OF LATTER : DRUNKENNESS, 
Where an employe is injured by the negligent act of another ser- 
vant, resulting from the latter’s intoxication, and the employer 
knew of his intemperate habits, and the plaintiff did not, the em- 
ployer is liable for the injury. Maxwell v. The Hannibal & St, Jo- 
seph Ry. Co., 95. 


: . Itis immaterial to a recovery in such case whether 





the servant causing the injury was a fellow-servant of the one 
injured or his superior. Jb. 


NEGLIGENCE : RAILROAD: ESCAPE OF FIRE FROM ENGINE. Proof of 
the fact of fire escaping froma passing engine and burning the 
property of another, makes a prima facie case of negligence against 
the railroad which provides and operates the engine. Wise v. The 
Joplin Railroad Company, 178. 


PLEADING: NEGLIGENCE. The petition in such case need only 
aver the substantive facts that the fire was negligently permitted 
to escape and burn the plaintiff ’s property. Under such averments 
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12. 


138. 


14. 
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the plaintiff can show the negligence of the railroad in providing 
safe engines and also in operating them. Jb. 


NEGIGENCE: ESCAPE OF FIRE: INSTRUCTIONS: VARIANCE. The re 
quest of the defendant that the jury be instructed to find for it, 
if the fire escaped from the smoke stack, instead of the fire box or 
ash pan of the engine, held, meee refused, although the place of 
the escape of the fire was al eged in the petition to have been the 
ash pan and fire box. The evidence on the trial related to the loco- 
motive engine, in providing and operating it, and whether the fire 
escaped from it through the ash pan or through the smoke stack 
was immaterial, unless ‘the defendant was prejudiced by the sup- 
posed variance, ‘which was not the case. Ib. 


NEGLIGENCE : PROXIMATE CAUSE. Negligence affords no ground for 
an action unless it is followed by an injury and is its proximate 
cause. Stepp v. The Chicago, Rock Island & Pacific Railway Com- 
pany, 229. 


RAILROAD: RATE OF SPEED. While, in the absence of municipal 
regulations, no rate of speed of a railway train is negligence per se, 
still it does not follow that the railroad may at all times and places 
run its trains at any rate of speed. Ib. 


$ EVIDENCE. In an action for the death of a per- 
son occurring at a public crossing in the country, and charged to 
have resulted from the negligence of defendant in managing its 
train, the rate of speed of the latter is a proper matter to be taken 
into consideration in determining whether the defendant was guilty 
of negligence at the crossing, and this, too, is the case irrespective 
of any _— of defendant relating to the rate of speed at such cros- 
sing. Jb. 





: DUTY OF TRAVELER. While it is negligence on the 
part of the railroad not to give the statutory signals at public cross- 
ings, it is, also, the duty of the traveler to use all reasonable care 
and caution to avoid injury. Jb. 





. It is the duty of one crossing a railroad 
tenak 8 to look ond listen for an approaching train, and ( thereby ob- 
tain all the information his eyes and ears will afford him, and if he 
fails to do so and thereby contributes to the injury, he must suffer 
the consequences, even though the railroad may have been derelict 
in the performance of its duty in giving the signals. Jb. 





NEGLIGENCE: ONUS PROBANDI. It devolves on the person alleging 
the default of the company to make proof of its negligence and that 
the injury was occasioned in — of such negligence, and, 
on the other hand, when the fault of the person injured, if any there 
was, is not disclosed by the plaintiff's evidence and the railroad is 
shown to have been in default, it then devolves on the latter to 
show the want of proper care by the person injured, and that by 
the exercise of proper precautions he would have escaped injury 


15. NEGLIGENCE: RAILROADS : CONTRACT: PASSENGER. By the terms 


of a written contract entered into between the Missouri Pacific 
Railway Company and the defendant, the passenger trains of the 














16. 


17. 


18 


19. 


20. 


21. 
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latter were to be drawn over the road of the former between the 
town of Pacific, defendant's eastern terminus, and the city of St. 
Louis; the Missouri Pacific Company using its own locomotive and 
crew of same, and the defendant furnishing at its own expense all 
train men for the care and management of its trains, the manner 
of running the latter and the control and acts of said train men 
being subject to the rules and regulations of the Missouri Pacific 
Company while sorunning on its track. Held, there could be no 
recovery against defendant for the death of a passenger caused by 
the failure of the train to stop leng enough for the deceased to 
alight at his destination and while the train was being operated 
between St. Louis and Pacific, the deceased having purchased his 
ticket from the Missouri Pacific Company, and for transportation 
between St. Louis and the town of Webster where the accident oc- 
curred. (Black and Norton, JJ., dissenting). Smithv. The St. 
Louis & San Francisco Ry. Co., 418. 





: - Under the contract between the two companies, 
the train by which the deceased was killed cannot be regarded as 
defendant’s train in such a sense as to make it liable for the acci- 
dent. Jb. 


RAILROAD : NEGLIGENCE. If the deceased was lawfully on defend- 
ant’s train and it had been operated by servants under its control, 
the defendant would be liable for an injury occasioned by the 
negligence of such servants, and this, too, irrespective of the com- 
pany from which the ticket was purchased. Jb, 


RAILROAD: KILLING STOCK; ORDINANCE. Running a railroad train 
within the limits of a municipal corporation at a greater rate of 
speea than permitted by its ordinance, is negligence per se, and 
the road is liable for the killing of stock occasioned by reason of 
such illegal rate of speed. Bowman v. The Chicago & Alton Rail- 
way Company, 533. 


NEGLIGENCE: SERVANT, INCOMPETENCY OF. Where a railroad has 
knowledge of the unfitness and incompetency of a conductor in 
charge of its train, and another servant, while engaged in the 
proper discharge of his duties as brakeman, is precipitated between 
two cars of the train and injured, by reason of such incompetency 
of the conductor and his carelessness in having drawn the pin 
coupling between said cars without notifying the brakeman, the 
company is liable for such injury. Neilon ve The Kansas City, St. 
Joseph & Council Bluffs Railway Company, 599. 


NEGLIGENCE: RAILROAD CROSSING: FAILURE TO KEEP IN REPAIR. 

Where a railroad fails to keep its crossing over a public road in re- 

pair, and in consequence thereof, a team is stalled and struck by a 
assing train, it is liable for the injury. Kimes v. The St. Louis, I. 
. &S. Ry. Co., 611. 


: CONTRIBUTORY NEGLIGENCE. If the owner of the team neg- 
ligently went upon the crossing, without looking or listening for 
the approach of trains, and might, by ordinary care, have seen or 
heard the train in time to have avoided the accident, the company 
would not be liable. Jb, 
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22. RAILROADS: ACTION BY WIFE FOR DEATH OF HUSBAND: CONTRIB. 


UTORY NEGLIGENCE. In an action by plaintiff against a railroad 
company for the killing of her husband at one of its crossings by 
the alleged negligence of the company, a recovery cannot be had 
where the evidence shows that the deceased was not seen by the 
engineer in time to stop the train before reaching the crossing 
but that the danger signal was given when the deceased was within 
afew feet of the crossing, which signal he disregarded, and went 
onto the crossing, and was killed. And it makes no difference in 
such case that the train was running at.a greater rate of speed 
than that fixed by an ordinance of the city in which the accident 
occurred. Fox v, The Missouri Pacific Railway Company, 679. 


NEGOTIABLE INSTRUMENTS. 


See BILLS AND NOTES, 


NEW TRIAL. 


NEW TRIAL: NEWLY DISCOVERED EVIDENCE. A party is not entitled 
to a new trial on the ground of newly discovered evidence, when 
such evidence was accessible to him before the trial. Maxwell v, 
The H. & St. J. Ry. Co., 95. 





: : INSTRUCTIONS : NEW TRIAL. It is no ground for a 
new trial that the instructions given by the court had been lost 
after trial. Where the instructions are not contained in the record 
it will be presumed that the action of the trial court in giving them 
was not erroneous. Porth v. Gilbert, 125. 


NEW TRIAL : NEWLY DISCOVERED EVIDENCE. A motion for a new 
trial on the ground of newly discovered evidence, held, properly 
refused. The Southern Express Co. v. Moeller, 208. 


NON-RESIDENTS. 


ACTION FOR DEATH OF PERSON ; NON-RESIDENT: REVISED STATUTES, SEC- 


TION 2121. Philpottv. Mo. Pac. Ry. Co., 164. 
NON-SUIT. 


PRACTICE: ADMISSIONS: NON-SUIT. Where the answer admits the 
deed under which defendant claims, which deed contains an as- 
sumption of the payuieut oi certain notes in suit, this is sufficient 
to make out a prima facie case for plaintiff, and should prevent the 
latter’s being forced toa non-suit. Fitzgerald v. Barker, 13. 


Non-suiT. A non-suit, under Revised Statutes, section 3256, may 
be taken at any time before the jury retires, or before final sub- 
mission to the court, and after the law is declared. Wood v. Nort- 
man, 298. 


: NEW ACTION. A new action held to have been commenced 
within one year after a a non-suit suffered. Jb, 
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INDEX. 
NOTICE. 


: NOTICE: INNOCENT PURCHASER. A purchaser or mortgagee 
from an individual partner of real estate belonging to the firm will 
be protected, if he received the conveyance without notice of the 
equitable rights of the firm in the premises. Priest v. Chouteau, 
398. 


THE FINDING of the trial court that the mortgagee in this case was 
affected with such notice affirmed. Jb 


OFFICES AND OFFICERS. 


SHERIFF, OFFICIAL ACTS OF: BOND. A sheriff, who, by consent of 
the parties in interest, receives payment of the purchase money of 
land sold under a judgment i in partition, before the time the same 
is due and payable under the order of sale, will be deemed to have 
received it in his official capacity, and the sureties on his bond are 
liable for his default in paying it over to the persons entitled to it. 
T he State ex rel. Rice v. Cayce, 456, 


GUARDIAN OF MINOR, AUTHORITY OF. The consent of a guardian of 
a minor that the sheriff shall so receive the purchase money before 
the expiration of the time of credit named in the order of sale is ¢ 
binding on the ward. Jb. 


PENALTY : SHERIFF: MONEY COLLECTED ON EXECUTION : STATUTE. 
The five per cent. penalty allowed against a sheriff and his sureties 
under Revised Statutes, sections 2403 and 3378, on money collected 
on execution, which the former has failed to pay over to the per- 
sons entitled to the same, does not begin to run until a demand has 
been made. The institution of a suit against the sheriff is a de- 
mand, Ib. 


OFFICERS, FEES OF. No fees are allowed an officer, except where 
expressly given and allowed by law. Williams v. Chariton County, 
645. 


: ASSESSOR : LISTING OF DOGS. Dogs are assessed in the list of 
personal property, and the assessor is allowed no increase in his 
emoluments for assessing them. Jb. 





OWNERSHIP. 
See CRIMINAL Law, 22, 


PARTIES. 





: PARTIES: WAIVER. Unless the objection as to the insuffi- 
ciency of parties is made by demurrer or answer, itis waived. Baier 
v. Berberich, 50. 





: PARTIES. One who is neithera resident of the 
county nor of the judicial circuit, cannot be joined in a condemna- 
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tion proceeding. Such misjoinder, however, could only cause a 
dismissal as to him, and would not authorize the court to dismiss 
= whole proceeding. The Missouri Pacific Ry. Co v. Carter, 




























8. PRACTICE: PARTIES: JUDGMENT. The Supreme Court may reverse 
a judgment as to some of the appellants, and affirm it as to others, 
R. S., secs. 3570, 3582, 3583. Mansfield v. Allen, 502. 


PARTNERSHIP, 


1, DEED OF ASSIGNMENT: PARTNERSHIP PROPERTY. The deed of assign- 
ment in this case held not invalid for the alleged reason that part- 
nership property was assigned for the benefit of all the creditors 
and not for the benefit of firm creditors. Hartzler v. Tootle, 23. 


2. PARTNERSHIP: DEBT: RELEASE: EVIDENCE. In an action against a 
member of a dissolved partnership for a debt of the partnership, 
where the defence isa release of the defendant by the creditor, and 
the acceptance of the new partnership as the debtor, pleadin 
and papers in an action of attachment against the new partnership 
by the creditor for his debt are admissible to show the intention to 
release. Baum v. Fryrear, 151. 





8. PARTNERSHIP. Whether persons are partners as to each other may 
be determined by their intention, as the latter is expressed in the 
words of their contract, or may be gathered from the acts and cir- 
cumstances attending such contract. Priest v. Chouteau, 398, 


4. THE RULE applied and the relation of partnership held to exist be- 
tween contracting parties. Jb. 


5. PARTNERSHIP DEBTS: REAL ESTATE OF FIRM. Real estate owned as 
partnership property is bound for all the debts of the firm, and for 
all advances made by any of the partners asif it were personal 
property. Ib. 


$ . The accounts between the partners must be settled 
and all partnership debts must be paid before any creditor of an 

individual member of the firm can subject the firm property to the 
. payment of this debt. And this rule applies where one partner 
mortgages his interest in the real estate of the firm to secure his 
individual debt. The interest thus mortgaged will remain subject 
to the prior lien for partnership debts. Jb. 





: : INNOCENT PURCHASER. A purchaser or mortgagee 
from an individual partner of real estate belonging to the firm will 
be protected, if he received the conveyance without notice of the 
equitable rights of the firm in the premises. Jb. 





8. THE FINDING of the trial court that the mortgagee in this case was 
affected with such notice affirmed. 





PARTNERSHIP : FIRM DEBT: ACTION AGAINST FORMER PARTNER, It is 
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a good defence to an action by one against his former partner for 
the latter’s share of a firm debt paid by the former, that the firm 
creditor was, on his part, indebted to plaintiff and defendant jointly, 
and that plaintiff, with knowledge of the existence of such indebt- 
edness, and against defendant’s consent, paid the firm creditor. 
Cockrell v. Thompson, 510. 


: - Itis, also, a good defence to such action that the 
firm indebtedness originated from partnership transactions between 
plaintiff and defendant, and at the commencement of plaint f’s 
action there remained unsettled of the partnership business other 
matters than the item of indebtedness paid by plaintiff. Jb. 





: - Itis no defence to such action that at the time 








laintiff paid the firm debt the firm creditor was indebted to de- 
endant individually, and that plaintiff knew of such fact, and, nev- 
ertheless, and against defendant’s consent, paid the firm debt. Ib. 


See FRAUD, 1. 


PENALTY. 


PENALTY : SHERIFF : MONEY COLLECTED ON EXECUTION: STATUTE. The 


five per cent. penalty allowed against a sheriff and his sureties 
under Revised Statutes, sections 2403 and 3378, on money collected 
on execution, which the former has failed to pay over to the persons 
entitled to the same, does not begin torun until a demand has been 
made. The institution of asuit against the sheriff is a demand. 
T he State ex rel. Rice v. Cayce, 456. 


PERSONAL PROPERTY. 


PERSONAL PROPERTY, CONDITIONAL SALE OF. A sale and delivery of per- 


sonal property prior to the going into effect of the act of March 15, 
1877 (Laws, p. 320; R.S8., sec. 2505), on condition that the title was 
to remain in the vendor until the purchase price was paid, did not 
pass the title to the vendee until the condition was complied with, 
and if the purchase price was not paid the vendor could recover 
possession of the property either of the vendee or of a purchaser 
from him, and recovery could be had of such purchaser, notwith- 
standing he was a bona fide one and without notice of the condition, 
Kingsland-Ferguson Manufacturing Company v. Culp, 548, 


PHYSICIAN, 
See WITNESS. 
PLAT. 

See EVIDENCE, 6. 
PLEADING, 


: PLEADING: EQUITY. A petition which alleges a fraudulent 
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combination, by which the defendants procured a sale of property 
under adeed of trust and became the purchasers, presents a case 
for equitable relief in favor of the owner of the equity of redemp- 
tion. Baierv. Berberich, 50. 


NEGLIGENCE : PLEADING. A petition in an action by a passenger 
against a railroad for injuries resulting from its negligent manage- 
ment of its train is sufficiently specific inits averments of the acts 
constituting the negligence, which charges that ‘‘ the defendant, by 
and through its servants, agents and employes in charge of and 
managing said train, negligently and unskilfully ran and managed 
the same in such a way as to cause the said train and the car in 
which the said plaintiff was being conveyed as to check its speed 
very suddenly and to jolt and pitch the same suddenly and with 
great force backward and forward in such manner and with such 
force as to cast and throw said plaintiff out of said car and upon the 
platform and from said platform onto the track of said railroad, 
under the said cars and train, by means and by reason of which 
said cars and train ran upon and over the left arm and left leg of 
the plaintiff.” Coudyv. The St. Louis, I. M. & S. Ry. Co., 79. 


PLEADING: STATUTE. A party desiring to avail himself of the pro- 
visions of a public act is only required to state the facts which 
bring his case clearly within it. Reynolds v. The Chicago & Alton 
Railroad Company, 90. 


: - In an action to recover the penalties for over- 
charges for transportation by arailroad company (R. 8., $$ 833, 834, 
835), the fact that the petition states the maximum rate to be less 
than that allowed by law, does not vitiate it. Jb. 





PLEADING: AMENDMENT: JUSTICE OF PEACE. An amended state- 
ment cannot be filed in the circuit court on appeal from a justice’s 
court when no statement was filed in the latter court. Peddicord 
v. The Mo. Pac. Ry. Co., 160. 


PLEADING : MALICIOUS ATTACHMENT. A ea in an action for 
suing out a malicious attachment must allege the want of probable 
cause for the attachment. Moody v. Deutsch, 237. 


: WAIVER. A plea in abatement is waived by one to the 
merits. Jb. 


NEGOTIABLE NOTE, ACTION ON: PLEADING. A petition in an action 
against an indorser on a negotiable promissory note must state facts 
from which it may appear to the court that the note was a negotia- 
ble one. Townsend v. The Charles H. Heer Dry Goods Company, 


503. 
See NEGLIGENCE, 7. 
PLEADING, CRIMINAL, 


CRIMINAL LAW : LARCENY OF DEED: INDICTMENT. In an indictment 
under Revised Statutes, section 1312, for the larceny of a deed, the 
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same particularity of description is not necessary as in charging its 
forgery. If the statutory term is employed in designating the in- 
strument charged to have been stolen, no more minute descrip- 
tion is requisite than the common law requires in an indictment 
for the larceny of an ordinary chattel. It is sufficient to des«ribe 
the instrument by any name by which the same may be usually 
known. R.S., sec. 1814. The State v. Hall, 669. 





: : . An indictment for the larceny of a deed 
need not mention the name of the grantee in the deed. And the 
term ‘‘ deed” imports a complete instrument. Jb. 





: : : VALUE: OWNERSHIP. Inan indictment un- 
der Revised Statutes, section 1312, for the larceny of a deed, it is 
not necessary to allege that it was of any value. And said section 
is broad enough to cover the larceny of deeds not delivered, and 
wills not probated. The indictment in such case may charge the 
property as either the bailee’s or the bailor’s, or as the thief's, or 
true owner’s, at the election of him who draws it. Ib, 


POLICE POWER. 


See MUNICIPAL CORPORATIONS, 4, 
PRACTICE, CIVIL. 


PRACTICE: DUTY OF JURY. It is obligatory upon juries to find in 
favor of a party who is supported by a presumption of law, in the 
absence of opposing evidence. Fitzgerald v. Barker, 13. 


———: ADMISSIONS: NON-SUIT. Where the answer admits the 
deed under which defendant claims, which deed contains an as- 
sumption of the payment of certain notes in suit, this is sufticient 
to make out a prima facie case for plaintiff, and should prevent the 
latter’s being forced to a non-suit. Jb. 


: EVIDENCE: ADMISSION. Where in a suit upon notes, certain 
notes are offered in evidence without objection, this amounts to a 
tacit admission that they are the notes in suit. Jb. 


: EVIDENCE: APPEAL, The specific error complained of as 
to the admission or exclusion of evidence, must be pointed out, or 
the objection will not be considered on appeal. Baier v. Berberich, 
50. 


: MOTION FOR NEW TRIAL. The defence that another action 
is pending between the same parties for the same cause of 
action cannot be made for the first time in the motion for new 
trial. Jb. 


PARTIES: WAIVER. Unless the objection as to the in- 
sufficiency of parties is made by demurrer or answer, it is waived. 
Th 
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: PLEADING: EQUITY. A petition which alleges a frudulent 
combination by which the defendants procured a sale of property 
under a deed of trust, and became the purchasers, presents a case 
for —_— relief in favor of the owner of the equity of redemp- 
tion. " 


EVIDENCE: DEMURRER. There being evidence to estab- 
lish both sides of an issue, whether much or little, the legal right 
to take the verdict of a jury upon it, cannot be denied. Srostne. 
ton v. Jenkins, 57. 


JURY, PROVINCE OF. Itis for the jury and not for the court to pass 
on the credibility of witnesses; to determine the weight to be 
given to their testimony and to reconcile conflict therein. Coudy v, 
T he St. Louis, I. M. & S. Ry. Co., 79. 


INSTRUCTIONS. Instructions are properly refused which assume the 
truth of material facts, or ignore material facts, or assert inappli- 
cable abstract propositions of law. Maxwell v. The Han. & St. J. 
Ry. Co., 95. 


. PRACTICE: OBJECTIONS TO EVIDENCE. Objections to the introduc. 
tion of evidence should be made at the time it is offered and not be 
raised by instructions tothe jury. Jb. 


. NEW TRIAL: NEWLY DISCOVERED EVIDENCE. A party is not entitled 
to a new trial on the ground of newly discovered evidence when 
such evidence was accessible to him before the trial. Jb. 


. PRACTICE: INSTRUCTIONS. An instruction, which is misleading or 
which ignores the only real matter in issue under the pleadings, is 
properly refused. Greer v. Parker, 107. 


ABSENCE OF CO-COUNSEL: DISCRETION OF TRIAL COURT. 
Where the evidence in a case is taken on the seventeenth and a 
continuance granted to the twenty-first, at the request of defend- 
ant’s counsel, at which time the trial is concluded, this court will 
not interfere with the action of the trial court in overruling the 
motion for a new trial, based upon the ground of the unavoidable ab- 
sence of one of defendant’s counsel, when it appears that his senior 
counsel was present and able and competent to and did conduct the 
case. Jb. 


: DEMURRER. Where there is any evidence at all to sus- 
tain an issue, a demurrer to the evidence should not be sustained. 
Baum v. Fryrear, 151. 


INSTRUCTIONS. It is not error to refuse an instruction 
embodied in one given. Jb. 


Objections to admission of evidence come too late 
when made for the first time in the motion for a new trial. The 
State v. Peak, 190. 


: BILL OF EXCEPTIONS: FILING OF. Leave given to present 
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a bill of exceptions to the judge on or before a given date in vaca- 
tion, which by agreement of parties is entered of record, clearly 
gives the right to file the bill within the given time. Swank v. 
Swank, 198. 


. EQUITY PRACTICE. Where a jury, empaneled to try an issue in an 

equity case, failsto agree, the court may refuse to call another 
jury, and may decide the case on the evidence it has already heard 
efore the jury which disagreed. Keithley v. Keithley, 217. 


The court in an equity case is not bound to submit issues 
to a jury, or to accept as its own the finding of a jury. Jb. 


If, in a suit in equity, the complainant fails to make 
a case onthe evidence, the chancellor may, at once and with- 
out hearing any evidence, on defendant's behalf dismiss the bill. 
Leeper v. Bates, 224. 


2. SEMBLE that a demurrer to the evidence can be interposed to the 


plaintiff’s evidence in an equity case as well as in an action at law. 


3. THE DEMURRER to the evidence in. this action, which was one 


toset aside a deed for being in fraud of creditors, held, improperly 
sustained, because under the pleadings and the evidence, the de- 
fendant should have been required to furnish some proof of the 
honesty and good faith of the conveyance to him. Jb. 


. QUESTION FOR JURY. Where there is any evidence tending to prove 
the allegations of the petition, the case should not be taken from 
the jury. Moody v. Deutsch, 237. 


. MALICIOUS PROSECUTION, ACTION FOR: MALICE. Malice isa necessary 
element in an action for malicious prosecution, and the sufficiency 
of the proof of such malice is a question for the jury. Jb. 


: PROBABLE CAUSE. What is probable cause for an 
attac rite is a mixed question of law and fact. When the facts 
are undisputed, the court should declare their legal effect, but when 
they are disputed, the question is, under proper instructions, for the 
jury. Jb. 





DEMURRER TO EVIDENCE. The rule is well settled as to a demurrer 
to the evidence that if there is any evidence tending to prove the 
issues of fact, the case must go the jury. Groll v, Tower, 249. 


: NEGLIGENCE. Where plaintiff seeks to recover for the death 
of her husband, alleged to have resulted from a fall caused by the 
negligence of the defendant, his employer, in furnishing a defective 
platform, and the evidence fails to show the fail of the deceased, a 
demurrer thereto is properly sustained. Jb, 


. MATERIAL AVERMENT, FAILURE OF PROOF OF. Where there is failure 
of proof of a material averment in the petition, there can be no 
recovery. Ib. 
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PARTIES: WAIVER. Objections to parties are waived unless made by 
demurrer or answer, Hicks v. Jackson, 283. 


THE CONVERSION of certain notes and securities held to be within 
che issues made by the pleadings in this case and the judgment for 
their value in favor of a deiendant and against a co-defendant, 
affirmed, and this although the petition was one in ejectment. Jb. 


Non-suit. A non-suit under Revised Statutes, section 3256, may be 
taken at any time before the jury retires, or before final submission 
to the court, and after the law is declared. Wood v. Nortman, 298. 


—: NEW ACTION. A new action held to have been commenced 
within one year after a non-suit suffered. Jb. 


. CONDEMNATION PROCEEDINGS: PRACTICE: EXCEPTIONS: TAKING 


POSSESSION OF LAND : PAYMENT OF MONEY INTOCOURT: STRIKING OUT 
EXCEPTIONS : ORDERING MONEY PAID TO OWNER: APPEAL: SUPER- 
SEDEAS : PARTY AGGRIEVED : DISMISSAL OF APPEAL. A railroad com- 
pany has a right, under the statute, to condemn: land, and when 
the report of the commissioner comes in, and the damages assessed 
are deemed excessive, to pay the amount assessed to the clerk, to 
take possession of the land desired, in order to construct its road, to 
file exceptions, to have them heard, and pending the hearing of ex- 
ceptions, to have the money retained by the clerk : and if the court 
should strike out the exceptions, and, order the assessment money 
paid to the land owner, such order will be a final one, from which 
the company can appeal with supersedeas, as an incident, just as in 
other civil causes, and the company, in such cir -umstances, is to be 
deemed ‘‘ aggrieved” withia the meaning of section 3710, Revised 
Statutes. The St. Louis & San Francisco Ry. Co. v, Evans & How- 
and Fire Brick Co., 307. 


. PRACTICE: INSTRUCTIONS. It is not error to refuse instruction 
asked where the principles embodied in them are embraced in 
others given. ‘ The State ex rel. Stanley v. The St. Louis Brokerage 
Co., 411. 


: . An instruction asked is properly refused when 
there is no evidence upon which to base it. Ib. 





. REPLEVIN: PRIMA FACIE CASE. Where, in an action for the posses- 


sion of persoval property, the plaintiff makes proof of a chattel 
mortgage to him. valid on its face. the possession of the property 
by the mortgazeor, the record of the mortgage and the maturity of 
the debt the mortgage was given to secure, he makes out a prima 
facie case, and it is error for the court to direct a verdict for the 
defendant. Turner v. Langdon, 438. 


. PRACTICE. QUESTION FOR JURY. Where, in such action, the evi- 


39. 


dence leaves it doubtful whether or not the mortgage was recor led 
before the execution under which defendant claims was levied, the 
question should be submitted to the jury. Jb. 


CONVERSION : INADEQUATE DAMAGES : PRACTICE. The court should 
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set aside a verdict for the plaintiff in an action for the conversion 
of property when the damages assessed by the jury are manifestly 
inadequate, andl where the trial court refuses to do so, the Supreme 
Court will interfere and reverse the judgment. Watson v. Har- 
mon, 443. 


. InTEREST. Interest should be allowed on the value of F pean 
wrongfully converted, from the time of the conversion. 


. PRACTICE : AMENDMENT : STRIKING OUT NAME OF CO-PLAINTIFF. An 
amendment by striking out the name of a co-plaintiff does not 
change the original cause of action, and is permissible under Re- 
vised Statutes, section 3060. Davis v. Ritchie, 501. 


2. APPEALS FROM JUSTICES, WHEN TRIABLE: PRACTICE: Where on an 


appeal to the circuit court from a justice of the peace the appellant 
fails to give notice of the appeal and the appellee enters his appear- 
ance on or before the second day of the term, the latter is not then 
entitled to a simple affirmance of the judgment. If he desires a 
determination of the cause at that term, he must offer evidence 
and try the case de novo. Priest v. The Missouri Pacific Railway 
Company, 521. 


. QUIT-CLAIM DEED: SUIT FOR PURCHASE PRICE OF LAND. Plaintiff 
bought land of the defendant Barton county, receiving a quit-claim 
deed therefor, which land defendant had previously sold to another. 
Plaintiff sold the land and it does not appear that his grantee was 
ever disturbed in his possession. Held, that plaintiff received what 
he bargained for, and cannot recover in a suit against the county 


for the purchase price. Harkless v. Barton County, 619. 


. ACTION FOR PERSONAL INJURIES: RIGHT TO COMPEL PLAINTIFF TO 
SUBMIT TO PERSONAL EXAMINATION. The right of the defendant in 
an action against him for personal injury, to have the plaintiff's 
injuries personally examined by physicians, so that the latter may 
testify as to their character and extent, is not an absolute one. It 
is a matter as to which the trial court hasa discretion, which will 
not be interfered with, unless manifestly abused. Shepard v. The 
Missouri Pacific Railway Company, 629. 


See NEGLIGENCE, 2, 
RAILROADS, 31, 32, 
WITNESSES, 3. 
PRACTICE, CREMINAL 


PRACTICE, CRIMINAL: JUROR: CAUSE OF CHALLENGE. The expres- 
sion of, or the existence of bias, or prejudice, against crime, con- 
stitutes no cause of challenge of a juror. The State v. Burns, 47. 





WAIVER. A defendant who hears exprcs- 
sions of peojadion against himself by a juror, constituting any 


VoL. 85—47 
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ground of objection, and who fails to communicate them to hig 
counsel, so that proper steps can be taken, is guilty of inexcusable 
negligenee. Ib. 


CONTINUANCE. An application for continuance under 
Revised Statutes, section 1884, which states the facts defend- 
ant expects to prove by the absent witnes:es, but fails to state that 
he is unable to prove them by any other witress whose testimon 
could be as easily procured, is fatally defective and should be de- 
nied. The State v. Lett, 52. 


: EVIDENCE. Defendant in a criminal case cannot complain 
of an error in the admission of evidence in his own favor. ‘ 





: . It is competent for the state in a criminal presecu- 
tion to offer evidence for the purpose of identifying the instrument 
with which the crime was committed, and, failing in this, to with- 
draw the evidence, in a case where it is immaterial and not pre- 
judicial to the defendant. Ib. 


: INSTRUCTION. Itis proper to instruct the jury thatif a wit- 
ness wilfully swears falsely to any material fact in the case, they 
may disregard his entire testimony, but this rule cannot be applied 
to a case of mere mistake on the part of the witness. Jb. 


: CONTINUANCE, It is not error to deny an application 
for contin uance where it shows the exercise of no diligence 
on the part of defendant in preparing for trial. The State v. 


Wilson, 134. 





: . An application for continuance, based upon the 
ground of the absence of material witnesses, which fails to comply 
with the requirements of the statute (R. S., sec. 1884), by setting 
forth the probability of procuring the testimony of such witnesses 
and the time within which it may be done, is defective and prop- 
erly denied. Ib. 


: : DISCRETION OF COURT. Granting and refusing ap- 
plications for continuance are matters always resting largely in the 
discretion of the trial court, and unless it clearly appears that such 
discretion has been unsoundly exercised the Supreme Court will not 
interfere. Ib. 





: JUROR, QUALIFICATION OF. One who has formed or ex- 
pressed an opinion of the guilt or innoeence of the accused from 
rumor or newspaper reports is not thereby disqualified from serv- 
ing as a juror on the trial of the cause. Distinguishing State v. 
Culler, 82 Mo. 623. Ib. 





: One who had formed an opinion from rumor and 
pewspaper reports, and who said on his voir dire that he *‘ would 
aatusally suppose defendant guilty,” does not thereby give evidence 
of bias or prejudice against defendant, and is not —— for 
that reason to sit as a juror in the trial of the cause. Jb, 
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: MURDER: INSTRUCTIONS FOR LOWER GRADE OF HOMICIDE. In 
a prosecution for murder, where the instructions given on behalf 
of defendant. based upon his own testimony, allow a finding for a 
grade of homicide less than murder, it is reversible error to fail te 
define such lower grade of crime of which defendant might, under 
the evidence, be convicted. Jb. 


. CRIMINAL LAW: PRACTICE: INSTRUCTIONS. Upon appeal froma s 
conviction of murder in the second degree an error in an instruc- 
tion for murder in the first degree is immaterial, and such imstruc- 
tion will not be reviewed by the Supreme Court The State v. 
Kelly, 143. 


. ——: INSTRUCTIONS. It is not error to refuse an instruction em- 
bodied in others given. Jb. 


: WITHDRAWING EVIDENCE BY INSTRUCTION Where a specific 
objection to improper evidence is overruled, and it goes to the jury 
with the sanction of the court, the error will not be cured by with- 
drawing it by instruction, if it is of such character as to prejudice 
defendant's case. The State v. Fredericks, 145. 


. CRIMINAL PRACTICE : MISCONDUCT OF JURORS. Affidavits of jurors 
will not be received to show their own misconduct, nor will evi- 
dence of their declarations, made after the trial to third persons, 
be received for such purpose. The State v. Cooper, 256. 


. PRACTICE, CRIMINAL: GENERAL VERDICT. A general verdict upon 
an indictment containing three counts, charging the same offence 
in different forms, is sufficient. The State v. McDonald, 539. 


: EXCEPTIONS. The practice in criminal cases in regard te 
matters of mere exception is the same as in civil cases. Where de- 
fendant saves no exceptions during the progress of the trial, only 
the record proper will be reviewed upon appeal. Jb. 


. ——: PRACTICE: BURDEN OF PROOF. When, in a prosecution for 
libel, the publication of the libelous matter is proved by the state, 
the burden is then on the defendant to justify the publication. 
T he State v. Hosmer, 553. 


PRACTICE IN SUPREME COURT. 


INSTRUCTIONS : REVERSAL. The judgment of the St. Louis court of 
appeals, reversing that of the circuit court, affirmed, because of the 
action of the latter court in giving an instruction not authorized by 
the evidence. Skyles v. Bollman, 35. 


PRACTICE: EVIDENCE: APPEAL. The specifie error complained of 
as to the admission er exclusien of evidence must be pointed out 
or the objection will not be considered on appeal. Baier v. Ber- 
berich, 50. 


; OBJECTION. The Supreme Court willnot pass upon 
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the admissibility of evidence where the record shows that it wag 
received without objecon. The State v. Lett, 52. 


: ABSENCE OF CO-COUNSEL: DISCRETION OF TRIAL COURT. 
Where the evidence in a case is taken on the seventeenth and a 
continuance granted to the twenty-first, at the request of defen |- 
ant’s counsel, at which time the trial is concluded, this court will 
not interfere with the action of the trial court in overruling the 
motion for a new trial, based upon the ground of the unavoidable 
absence of one of defendant’s counsel, when it appears that his 
senior counsel was present and able and competent to and did con- 
duct the case. Greer v. Parker, 107. 


PRACTICE IN SUPREME COURT: PRESUMPTION. In the absence of 
evidence in the record to the contrary, it will be presumed that the 
acts and rulings of the trial court were correct. Porth v. Gilbert, 
125. 

: INSTRUCTIONS: NEW TRIAL. It is no ground for 
a new trial that the instructions given by the court had been lost 
after trial. Where the instructions are not contained in the recor, 
it will be presumed that the action of the trial court in giving them 
was not erronous. Ib. 





: WEIGHT OF EVIDENCE. The Supreme Court will not weigh 
the evidence and disturb the verdict of a jury, or a court sitting as a 
jury, unless there is no evidence at all upon which to base it, 
Baum v. Fryrear, 151. 


The Supreme Court will not reverse a cause s» 


that the plaintiff may widen his petition to conform with 
the proofs admitted in the case, and compel the lower court 
to try the identical issue again. Nor will it do so to afford a partya 
benefit and an advantage he has already received. Wise v. The 
Joplin Railroad Company, 178. 


: DISMISSAL OF APPEaL. Where the record fails to show that 
an appeal was allowed, the cause will be stricken from the docket 
of the Supreme Court. Swank v. Swank, 198. 


EVIDENCE: IMMATERIAL ERROR. Although the _tes- 
timony of the surviving party to a cause of action was im- 
properly admitted in evidence, yet the Supreme Court will 
not, for that reason, reverse the judgment where the matters of 
such testimony were testified to by other witnesses, and were not 
contradicted. Julian v. Calkins, 202. 


Objections to evidence will not be reviewed in the Su- 
preme Court, unless the evidence itself is preserved in the bill of 
exceptions. Wood v. Nortman, 298. 


WEIGHT OF EVIDENCE. Where, in an action at law, the 
evidence will justify a finding either way, the Supreme Court will 
net pass upon its weight. The State to the use of Stanley v. The 
St. Louis Brokerage Co., 411. 
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. CONVERSION : INADEQUATE DAMAGES: PRACTICE. The court should 
set aside a verdict for the plaintiff in an action for the conversion 
of property when the damages assessed by the jury are manifestly 
inadequate, and where the trial court refuses to do so, the Supreme 
Court will interfere and reverse the judgment. Watsonv. Harmon, 
443. 


———: PARTIES: JUDGMENT. The Supreme Court may reverse 
a judgment as to some of the appellants, and affirm it as to others. 
R. S., sees. 3570, 3582, 3583. Mansfield v. Allen, 502. 


———. Where a cause is tried upon a theory adopted by both parties 
at the trial, the judgment will not be reversed on the ground that 
such theory was erroneous. Bettes v. Magoon, 580. . 


: ASSIGNMENT OF JUDGMENT: SUBSTITUTION. Where one in his 
lifetime assigns a judgment in his favor and dies pending an appeal 
to the Supreme Court, the assignee will be substituted as a party in 
his stead in the latter court. R. S., sec. 3671. Neilon v. The K. C., 
St. J. & C. B. Ry. Co., 599. 


INTEREST: REMITTITUR: PRACTICE IN SUPREME COURT. Interest is 
not recoverable in an action for negligent injury to property. The 
error of the lower court, however, in authorizing the recovery of 
interest, may be cured by a remittitur in the Supreme Court. Kimes 
vw. The St. L., I. M. & S. Ry. Co., 611. 


PRESUMPTIONS. 


ORDINARY COURSE OF BUSINESS: PRESUMPTION. Where a deed of 
trust, made to secure the payment of certain notes, was executed 
prior to the execution of a deed to defendant, in which is assumed 
the payment of the notes, it will be presumed that the ordinary 
course of business was pursued, and that the notes had been exe- 
cuted and delivered when defendant assumed their payment. 
Fitzgerald v. Barker, 13. 


PRESUMPTION : BURDEN OF PROOF. Every presumption attends the 
acts and doings of a court of general jurisdiction, and a party who 
asserts that error has been committed, must proveit. The State 
v. Burns, 47. 


TRANSPORTATION : WEIGHT OF CARS: PRESUMPTION. In transporta- 
tion by railroals, it will be presume, in the absence of evidence to 
the contrary, that the cars were of regulation weight. Reynolds 
v. The Chicago & Alton Railroad Co., 90. 


PRACTICE IN SUPREME COURT: PRESUMPTION. In the absence of 
evidence in the record to the contrary, it will be presumed that the 
acts and rulings of the trial court were correct. Porth v. Gilbert, 
125. 


: INSTRUCTIONS : NEW TRIAL. It is no ground for a 
new trial that the instructions given by the court had been lost 
after trial. Where the instructions are not contained in the record, 
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it will be presumed that the action of the trial court in giving them 
was not erroneous. Ib. 


DEED, DELIVERY OF : ACCEPTANCE: PRESUMPTION. When a deed to 
a minor from its father is absolute in form, and for its benefit, and 
the grantor voluntarily causes it to be recorded, acceptance by the 
grantee, will be presumed, and such facts constitute a prima facie 
delivery of the deed, and raise a presumption, which it will require 
clear proof to overthrow, that the grantor intended to part with 
his title. Tobin v. Bass, 654. 


THE EVIDENCE in this case held not sufficient to rebut such pre- 
sumption, 


MINORITY : LAWS OF ANOTHER STATE: PRESUMPTION. Philpott v. The 
Missouri Pacific Ry. Co., 164. 


PRINCIPAL AND ACCESSORY. 


: PRINCIPAL AND ACCESSORY: STATUTE. All distinction between 
principal and accessory before the fact has been abolished by Re- 
vised Statutes, section 1649. The State v. Fredericks, 145. 


PRINCIPAL AND AGENT, 
See ATTORNEY. 
PROBATE COURT. 


PROBATE COURT: INSANE PERSON : SETTING ASIDE JUDGMENT. A pro- 
bate court can, at a subsequent term, set aside its judgment adjudg- 
ing a person insane and appointing a guardian for him. Jn the 
Matter of Marquis, 615. 





: : . It is sufficient ground for setting aside 
such judgment that it does not appear from the record that the al- 
leged insane person was notified of the proceeding against him, and 
if not notified, the reason therefor. Jb. 


PROHIBITION. 


PROHIBITION. A writ of prohibition denied in this case, the object of 
which was to prohibit a circuit judge from furth proceeding ina 
habeas corpus matter pending before him. The State ex rel. Spick- 
erman v. Fox, 61. 


RAILROADS. 


1, TOWNSHIP RAILROAD AID ACT : CONSTITUTION. The fifth section of 
the act of 1868, to facilitate the construction of railroads (Laws 
1868, p. 93), being unconstitutional and void (Webb v. Lafayette 
County. 67 Mo. 353), could furnish no valid authority to a township 
which had subscribed toa railroad to retain the taxes collected 
from such railroad, and they were properly paid into the state 
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treasury, and, being so paid, the general assembly could not refund 
them to the township. The State ex rel. Prairie Township v, 
Watker, 41. 


NEGLIGENCE: PLEADING. A petition in an action by a passenger 
against a railroad for injuries resulting from its negligent manace- 
ment of its train is sufficiently specific in its averments of the acts 
constituting the negligence, which charges that ‘‘ the defendant, by 
and through its servants, agents and employes in charge of and 
managing said train, negligently and unskilfully ran and managed 
the same in such a way as tocause the said train and the car in 
which the said plaintiff was being conveyed to check its speed 
very suddenly and to jolt and pitch the same suddenly and with 
great force backward and forward in such manner and with such 
force as to cast and throw said plaintiff out of said car and upon the 
platform and from said platform onto the track of said railroad, 
under the said cars and train, by means and by reason of which 
said cars and train ran upon and over the left arm and left leg of 
the plaintiff,” Coudy v. St. Louis, I. M.& S. Ry. Co., 79. 


DEMURRER TO EVIDENCE: NEGLIGENCE. The trial court in this 
case did not err in overruling a demurrer to plaintiff's evidence 
interposed by defendant on the grounds that the evidence showed 
that plaintiff was guilty of contributory negligence, and that such 
evidence as to the manner in which the accident occurred was 
irreconcilable with the physical facts attending it. Jb. 


CARRIER: PASSENGER, INJURY TO: BURDEN OF PROOF. Where in an 
action by a passenger against a railroad for an injury received in 
operating its train, the occurrence of the injury through the mis- 


take of the carrier is shown, a presumption of negligence arises 
against the latter, which casts upon it the burden of showing that 
the accident happened, notwithstanding the exercise on its part of 
the high degree of care which the law imposes onit. Jb. 


RAILROADS : EMBANKMENT: OBSTRUCTION OF SURFACE WATER: DAM- 
AGES. Where arailroad company condemns land for its right of 
way by proper methods, and without negligence, unskilfulness, or 
mismanagement, constructs its road, and the embankment therefor, 
obstructing no natural channel of water thereby, the injuries done 
by such embankment, by causing water to flow over the land of 
adjoining proprietors, wili be regarded as the natural incidents and 
consequences of that which the corporation, by reason of con- 
demning the land, had acquired the lawful right to do. For such 
injuries no action will lie, damages for them being assumed to be 
included in those already assessed, Moss v. The St. Louis, Iron 
Mountain & Southern Railway Company, 86. 


RAILROAD, RIGHT TO CHANGE ROAD BED. The right of a railway 
company, after having constructed its road bed, to make such 
changes in it as experience may designate as proper, is, of necessity, 
a@continuous one. Jb. 





: . In an action to recover the penalties for over- 
charges for transportation by a railroad company (R. S., secs, 833, 
834, 835), the fact that the petition states the maximum rate to be 
less than that allowed by law does not vitiate it. Reynolds v. The 
Chicago & Aiton Ry. Co., 90. 
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TRANSPORTATION : WEIGHT OF CARS: PRESUMPTION. In transporta- 
tion by railroads, it will be presumed, in the absence of evidence to 
the contrary, that the cars were of regulation weight. Jb. 


RAILROADS: TRANSPORTATION: OVERCHARGES: CONTRACT. In an 
action against a railroad company to recover the penalties for over- 
charges for transportation, where there was a special contract 
between the shipper and the company for legal rates, the plaintiff 
is not remitted to an action for breach of the contract, and such 
contract constitutes no defence. Jb. 


. RAILROAD: DOUBLE DAMAGE ACT. Where in an action against a 
railroad under the double damage law (R. §, sec. 809) for the value 
of a bull killed by its train, the evidence shows that the bull was in 
a pasture which did net adjoin the railroad, and escaped therefrom 
into the pasture of one S., and thence onto the railroad track, there 
can be ne recevery witheut proof also, that the fence through 
which the bull escaped iute the pasture of S., was a lawful fence. 
Peddicord v. The Me. Pac. Ry. Co., 160. 


. ACTION FOR DEATH OF A PERSON : NON-RESIDENTS : REVISED STATUTES, 
SECTION 2121. The right of action given by Revised Statutes, sec- 
tion 2121, for the death of a persen occurring in this state by reason 
of the negligent act of a railroad, is not limited to residents of this 
state. Philpott v. The Missouri Pacific Ry. Co., 164. 


: MINORITY : LAWS OF ANOTHER STATE: PRESUMPTION. Where 
in such action brought here by a husband and wife, residents of the 
state of Texas, for the death of their minor son, who was alsoa 
resident of Texas, the laws of this state, and not of Texas, will de- 
termine the question of the minority of the son. Besides, in the 
absence of any evidence to the contrary, it will be presumed that 
the age of majority is the same in Texas as itis here. Jb. 


: EMANCIPATION OF SON. Section 2121, of Revised Statutes, is 
both penal and compensatory, and the emancipation of a minor son 
by his parents is no defence to an action thereon by them for his 
death. Jb. 


. NEGLIGENCE: RAILROAD: ESCAPE OF FIRE FROM ENGINE. Proof of 
the fact of fire escaping from a passing engine and burning the 
property of another, makes a prima facie case of negligence against 
the railroad which provides and operates the engine. Wise v. The 
Joplin Ry. Co., 178. 


. PLEADING : NEGLIGENCE. The petition in such case need only aver 
the substantive facts that the fire was negligently permitted to 
escape and burn the plaintiff’s property. Under such averments 
the plaintiff can show the negligence of the railroad in providing 
safe engines, and also in operating them. Jb. 


. NEGLIGENCE: ESCAPE OF FIRE: INSTRUCTIONS: VARIANCE. The re- 
quest of the defendant that the jury be instructed to find for it, if 
the fire escaped from the smoke-stack, instead of the fire box, or 
ash pan of the engine, held, properly refused, although the place of 
the escape of the fire was alleged in the petition to have been the 
ash pan and fire box. Theevidence on the trial related to the loco- 
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motive engine, in providing and operating it, and whether the fire 
escaped from it through the ash pan, or through the smoke stack. 
was immaterial, unless the defendant was prejudiced by the sup- 
posed variance, which was not the case. Jb. 


- NEGLIGENCE: PROXIMATE CAUSE. Negligence affords no ground 
for an action unless it is followed by an injury, and is its proximate 
cause. Stepp v. The Chicago, Rock Island & Pacific Railroad 
Co., 229. 


. RAILROAD: RATE OF SPEED. While, in the absence of municipal 
regulations, no rate of speed of a railway train is negligence per se, 
still it does not follow that the railroad may at all times and places 
run its trains at any rate of speed. Jb. 


: : EVIDENCE. In an action for the death of a person 
occurring at a public crossing in the country, and charged to have 
resulted from the ne: eligence « of defendant in managing its train, 

the rate of speed of the latter is a proper matter to be taken into 
consideration in determining whether the defendant was guilty of 
negligence at the crossing, and this, too, is the case irrespective of 
any —_ of defendant relating to the rate of speed at such cross- 
ing. Ib. 





. PUBLIC CROSSINGS: RAILROADS: RATE OF SPEED. There must be a 
reasonable and fair regard on the part of railroads for persons and 
property in running their trains through villages and over fre- 
quented public crossings, and the rate of speed must be made to 
conform reasonably with the surroundings. Jb. 


_-_—_—— : DUTY OF TRAVELER. While it is negligence on the 
part of the railroad not to give the statutory signals ‘at ‘public cross- 
ings, it is. also, the duty of the traveler to use “all reasonable care 
and caution to avoid injury. Jb. 


.- : . Such traveler has a right to believe the 
si wrt will be given, and, on the other hand, the company has the 
right to act upon the supposition that he will take all reasonable 
care to hear them and give heed to their warning. Jb. 





.  Itis the duty of one crossing a railroad 
track to ‘ook oad listen for an approaching train and thereby ob- 
tain all the information his eves and ears will afford him, and if he 
fails to do so and thereby contributes to the injury, he must suffer 
the consequences, even though the railroad may have been derelict 
in the performance of its duty in giving the signals. 








_ : : . If the crossing is obstructed frem view 

increased caution is required on the part of the traveler as well as 
on the part of the railroad, and if from noise, such asa gale of 
wind or the rattling of a wagon, hearing is rendered difficult, it then 
becomes the duty of the traveler to stop and listen. Jb. 


. NEGLIGENCE: ONUS PROBANDI. It devolves on the person alleging 
the default of the company to make proof of its negligence and 
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that the injury was occasioned in consequence of such negligence, 
and on the other hand when the fault of the person injured, if any 
there was, is not disclosed by the plaintiff ’s evidence and the rail- 
road is shown to have been in default, it then devolves on the latter 
to show the want of propercare by the person injured, and that 
YY the exercise of proper precautions he would have escaped injury. 





. Direct evidence of the want of exercise of due care 
on the nest of the person injured is not required to be produced, 
Surrounding circumstances may afford as conclusive proof as such 
direct evidence. Jb. 


: RAILROADS: CONTRACT: PASSENGER. By the terms of 
a written contract entered into between the Missouri Pacific Rail- 
way Company and the defendant, the passenger trains of the latter 
were to be drawn over the road of the former between the town of 
Pacific, defendant’s eastern terminus, and the city of St. Louis ; the 
Missouri Pacific Company using its own locomotive and crew of 
same, and the defendant furnishing at its own expense all train 
men for the care and management of its trains, the manner of run- 
ning the latter and the control and acts of said train men being 
subject to the rules and regulations of the Missouri Pacific Com- 
pany while so running on its track. Held, there could be no re- 
covery against defendant for the death of a passenger caused by 
the failure of the train to stop long enough for the deceased to 
alight at his destination and while the train was being operated be- 
tween St. Louis and Pacific, the deceased, having purchased his 
ticket from the Missouri Pacific Company, and for transportation 
between St. Louis and the town of Webster, where the accident oc- 
curred. (Black and Norton, JJ., dissenting). Smith v. The St. Louis 
& San Francisco Railway Company, 418. 


, Under the contract between the two companies, 
the train by which the deceased was killed cannot be regarded as 
defendant’s train in such a sense as to make it liable for the acci- 
dent. Jb. 





. RAILROAD: NEGLIGENCE. If the deceased was lawfully on defend- 
ant’s train and it had been operated by servants under its control, 
the defendant would be liable for an injury occasioned by the neg- 
ligence of such servants, and this, too, irrespective of the company 
from which the ticket was purchased. Ib. 


. ———: CONDEMNATION OF LAND. Proceedings to condemn land 
for railroad pu es must be brought in the county where the 
land lies. The Missouri Pac. Ry. Co. v. Carter, 448. 


: PARTIES. One who is neither a resident of the 
county nor of the judicial circuit, cannot be joined in the proceed- 
ing. Such misjoinder, however. ‘could only cause a dismissal as to 
him, and would not authorize the court to dismiss the whole pro- 
ceeding. Jb, 








: MINORS. The land of minors cannot be condemned 
for sativend purposes without making their guardians defendants 
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in the condemnation proceeding. In case they have no regular 
guardian, guardians ad litem should be appointed. Jb. 


J 


——— : COMMISSIONER’S REPORT. The report of the commissioners 
is insufficient if it fail to contain a specific description of the prop- 
erty tor which damages are assessed. Jb. 


KILLING STOCK: ORDINANCE. Running a railroad train 
within the limits of a municipal corporation at a greater rate of 
speed than permitted by its colinanen, is negligence per se, and the 
road is liable for the killing of stock occasioned by reason of such 
illegal rate of speed. Bowman v. The Chicago & Alton Railroad 


Co., 533. 


: : . The railroad would still be liable in such 
case, although the stock was running at large in violation of the 
city ordinance, provided it had escaped from the owner's inclosure 
without his knowledge or consent, and the defendant, by the exer- 
cise of ordinary care and prudence, could have stopped the train 
so as to prevent the killing. Jb. 





86. CONSTITUTION : RAILROAD TAX: STATUTE. Section 32, page 27, Re- 
vised Statutes, 1855 (R. S., 1865, chap. 63, sec. 19), which provided 
that: ‘If any of the taxpayers in any county or city in which a 
railroad tax shall be levied, shall have subscribed in good faith to 
the capital stock of any railroad to which the county shall have 
subscribed, the said taxpayers shall be entitled to a deduction on 
the amount assessed against them respectively, in proportion to the 
amounts of their bona fide subscriptions, until the amount of such 
credits or deductions shall equal the amount of their subscriptions, 
after which they shall be subject to pay their railroad tax as other 
persons,” was repugnant to the provisions of the constitution of 
1865, and hence invalid under that instrument. Cock v. Stewart, 
575. 


87. NEGLIGENCE. Theservantofarailway company may rely on the vice- 
principal ‘s promise to protect him while at work on a side-track, 
notwithstanding the existence of a rule of the company requiring 
servants to protect themselves by putting out flags while engaged 
in such work. Moore v. The Wabash, St. Louis & Pacific Railway 
Company, 588. 


: SERVANT, INCOMPETENCY OF. Where a railroad has 
knowledge of the unfitness and incompetency of a conductor in 
charge of its train, and another servant, while engaged in the 
proper discharge of his duties as brakeman, is precipitated between 
two cars of the train and injured, by reason of such incompetency 
of the conductor and his carelessness in having drawn the pin 
coupling between said cars without notifying the brakeman, the 
company is liable for such injury. Neilon v. The Kansas City, 
St. Joseph & Council Bluffs Railway Company, 599. 


: RAILROAD CROSSING: FAILURE TO KEEP IN REPAIR, 
Where a railroad fails to keep its crossing over a public road in 
repair, and in consequence thereof, a team is stalled and struck by 
a passing train, it is liable for the injury. Kimes v. The St. L., I. 
M. & S. Ry. Co., 611. 





4l. 


INDEX. 


: CONTRIBUTORY NEGLIGENCE. If the owner of the team neg- 
ligently went upon the crossing. without looking or listening for 
the approach of trains, and might, by Srdinary care, have seen or 
heard the train in time to have avoided the accident, the company 
would not be liable. Jb. 


MUNICIPAL CORPORATIONS: RAILWAYS: REGULATION OF. A city 
council, by granting to a railway company the privilege of con- 
structing its road over its streets and squares, does not lose the right 
to subject the company to reasonable regulations, both in the con- 
duct of its business, and in the location of its track over the places 
authorized by its ordinance. The Springfield Ry. Co. v. The City 
of Springfield, 674. 


42, RAILROADS: ACTION BY WIFE FOR DEATH OF HUSBAND : CONTRIBUTORY 


NEGLIGENCE. In an action by plaintiffagainst a railroad company 
for the killing of her husband at one of its crossings, by the al- 
leged negligence of the company, a recovery cannot be had where 
the evidence shows that the deceased was not seen by the engineer 
in time to stop the train before reaching the crossing, but that the 
danger signal was given when the deceased was within a few feet 
of the crossing, which signal he disregarded, and went onto the 
crossing, and was killed. And it makes no difference in such case 
that the train was running at a greater rate of speed than that 
fixed by an ordinance of the city inwhich the accident occurred. 
Fox v. The Missouri Pacific Railway Company, 679. 


RELEASE. 


See PARTNERSHIP, 2. 


REMITTITUR. 


INTEREST : REMITTITUR: PRACTICE IN SUPREME COURT. Interest is not 


recoverable in an action for negligent injury to property. The 
error of the lower court, however, in authorizing the recovery of 
interest, may be cured by a remittiturin the Supreme Court. Kimes 
v. St. Louis, Iron Mountain & Southern Ry, Co., 611. 


REPLEVIN. 


REPLEVIN : PRIMA FACIE CASE. Where, in an action for the posses- 
sion of personal property, the plaintiff makes proof of a chattel 
mortgage to him, valid on its face, the possession of the property 
by the mortgageor, the record of the mortgage and the maturity of 
the debt the mortgage was given to secure, he makes out a prima 
facie case, and it is error for the court to direct a verdict for the 
defendant. Turner v. Langdon, 438. 


PRACTICE : QUESTION FOR JURY. Where, in such action, the evi- 
dence leaves it doubtful whether or not the mortgage was recorded 
before the execution under which defendant claims was levied, the 
question should be submitted to the jury. Ib. 


RES GEST 2. 
See CriminaL Law, 3. 
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ROADS. 


ROADS, CONSTRUCTION OF: ROAD AND CANAL FUND. A contractor for 
the construction of public roads could be paid under Revised Statutes, 
1855, only out of the road and canal fund. Moody v. Cass County, 
477, 


See CONSTITUTIONAL Law, 18. 
ROAD AND CANAL FUND, 
See Roaps. 

ST. LOUIS CITY, 


POLL BOOKS, ETC., INSPECTION OF: CITY OF ST. LOUIS. One whose 
object is to vindicate some public or private right is entitled to in- 
spect the registration lists, poll books, and lists in the custody of the 
recorder of voters of the city of St. Louis and used at an election in 
said city. The State ex rel. Thomas v. Hoblitzelle, 620. 


MANDAMUS. Mandamus will lie to compel the recorder of voters to 
grant such inspection. Jb. 


ST. LOUIS COMMON FIELD LOTS. 
See LAND AND LAND TITLES. 

ST. LOUIS COURT OF APPEALS, 
See TRANSFER OF CAUSES. 


SALES. 


EXECUTION SALE: SETTING ASIDE OF. Where, on inquiry at the 
office of the sheriff by the attorney of a defendant in an execution, 
he is informed by a deputy in charge of the office, that the sale of 
the property levied on consisting of three hundred and myers en 
shares of stock ina corporation, will take place at twelve o’clock on 
the day of sale, and subsequently the sale is made in mass at ten 
o'clock, in the absence of the defendant or his attorney, and with- 
out their knowledge and at a great sacrifice of the value of the 
property, such sale will be set aside, on timely application, on mo- 
tion of defendant. The American Wine Company v. Scholer, 496. 


—. A court has power over its own process and can set aside an 
execution sale, on motion, certainly, at or before the return term of 
the writ. Jb. 


PERSONAL PROPERTY, CONDITIONAL SALE OF. A sale and delivery 
of personal property prior to the going into effect of the act of 
March 15, 1877 (Laws, p. 320; R. S., sec. 2505), on condition that the 
title was to remain in the vendor until the purchase price was paid, 
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did not pass the title to the vendee until the condition was complied 
with, and if the purchase price was not paid the vendor could re- 
cover possession of the property either of the vendee or of a pur- 
chaser from him, and recovery could be had of such purchaser 
notwithstanding he was a bona fide one and without notice of the 
condition. Kingsland-Ferguson Manufacturing Company v. Culp, 


See Taxes, 4, 5, 14, 15, 
SCHOOLS. 


SCHOOL BUILDING, EXEMPTION FROM TAXATION. A school building 
exempted from taxation ‘‘so long as it is used only for the purposes 
of education” is not made taxable by the renting of a room therein 
for other purposes, where the proceeds thereof are used exclusively 
for the benefit of the school. The North St. Louis Gymnastic 
Society v. Hudson, 32. 


SCHOOL DISTRICTS : CHANGE OF BOUNDARIES : COUNTY COMMISSIONER: 
A county school commissioner, when deciding as to the change of 
boundaries of school districts, referred to him under Revised Stat- 
utes, section 7023, cannot change such boundaries otherwise than as 
yxroposed in the election held under the statute. He must confine 
1imself to the question whether the change proposed in said elec- 
tion shall, or shall not be made. The State ex rel. School District 
No. 6 v. Riley, 156. 


MANDAMUS. Mandamus will lie to compel the county clerk to assess 
the school taxes of a district on the taxable property therein, ac- 
cording to its legal limits. Jb. 


PUBLIC SCHOOLS: RULES: TEACHER. A public school teacher, by 
the very nature of his employment, has the right to make needful 
rules for the government of the school, where the directors fail to 
do so, as authorized by the statute. R. S., sec. 7045. Deskins v. 
Gose, 485. 





: : A rule forbidding scholars from quarrelin 
and using profane language on their way home is reasonable an 
needful, and the teacher can punish them for its infraction. Ib. 


SCHOOL BUILDING, 
See SCHOOLS. 
SCHOOL DISTRICTS, 
See SCHOOLS, 2, 


SELF-DEFENCE. 


Bee CriminaL Law, 10, 19, 
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SHERIFF. 


SHERIFF, OFFICIAL ACTS OF: BOND. A sheriff, who, by consent of 
the parties in interest, receives payment of the purchase money of 
land sold under a judgment in partition, before the time the same 
is due and payable under the order of sale, will be deemed to have 
received it in his official capacity, and the sureties on his bond are 
liable for his default in paying it over to the persons entitled to it. 
The State ex rel. Rice v. Cayce, 456. 


GUARDIAN OF MINOR, AUTHORITY OF. The consent of a guardian ofa 
minor that the sheriff shall so receive the purchase money before 
the expiration of the time of credit named in the order of sale is 
binding on the ward. Ib. 


PENALTY : SHERIFF: MONEY COLLECTED ON EXECUTION: STATUTE. 
The five per cent. penalty allowed against a sheriff and his sureties 
under Revised Statutes, sections 2403 and 3378, on money collected 
on execution, which the former has failed to pay over to the persons 
entitled to the same, does not begin to run until a demand has been 
made. Ib. 


THE INSTITUTION of a suit against the sheriff isa demand. Ib. 
SHERIFF’S DEED. 


SHERIFF'S DEED, AMENDMENT OF, Where a sheriff's deed is defect- 
ive, as in failing to state the date and amount of judgment, he has 
the right to make another deed, and can do so after the expiration 
of his term of office. Bush v. White, 339. 


———: TITLE CONFERRED BY RELATION. A sheriff’s deed relates 
back to the date of the judgment lien and operates to transfer the 
title of the judgment debtor as of that date, and the same is true of 
his amended deed. Jb. 


SHERIFF'S DEED: RECITAL AS TO PLACE OF SALE. A recital in a sher- 
iff ‘s deed that he made the sale at the court house, will be construed 
as meaning, especially after the lapse of a long time, that it was 
conducted at the lawful and customary place of making sales. Jb. 


See DEEDs, 10, 11. 
SIGNIFICATION OF TERMS. 
«GENERAL LAW.” See Ewing v. Hoblitzelle, 64, 
“SprciaL Law..” Ib, 
SLANDER 


See LIBEL AND SLANDER, 
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SPECIAL FUND. 


COUNTY WARRANT: SPECIAL FUND. One who accepts a warrant on a 
—— fund, cannot look to another for its payment. Moody v, 
‘ass County, 477. 


SPECIAL JUDGE. 


SPECIAL JUDGE, ELECTION OF : STATUTE. When under Revised Statutes, 
section 1107, a special judge is elected by members of the bar to 
sit in the trial of a cause, such election is not invalidated by the 
fact that the record fails to recite the special fact or facts which 
disqualified the regular judge. The State v. Hosmer, 553. 


SPECIAL LAW, 


See Laws. 
SPECIAL TAX BILLS, 
See TAXES, 11. 
SPECIFIC PERFORMANCE. 


CONTRACT : SPECIFIC PERFORMANCE OF: CONSIDERATION. Plaintiff 
was indebted to defendant in the sum of $1,900, and after agreeing 


ntiff to defendant, and crediting it on the debt, defendant said 
if plaintiff would pay him what was due him, he, defendant, would 
make plaintiff a quit-claim deed for the land involved in suit. Held, 
there was no consideration for the promise to make the conveyance 
and a suit to enforce it could not be maintained. Tucker v. Bartle, 
114. 


— the price of cattle some time before that sold and delivered by 
plai 


EQUITY : SALE OF LAND : SPECIFIC PERFORMANCE. A court of equity 
will decree the specific performance of a contract for the sale of 
land against one who accepts a deed with the knowledge on his 
part, of the right of another to enforce such specific performance 
against the grantor. Thompson v. Henry, 451. 


STATUTES CITED AND CONSTRUED. 
REVISED STATUTES OF 1879. 


Section 362, see page 23. Section 809, see page 160, 
Section 833, see page 90. Section 834, see page 90. 
Section 835, see page 90. Section 1107, see page 553, 
Section 1312, see page 669. Section 1564, see page 553. 
Section 1625, see page 543. Section 1649, see page 145. 
Section 1650, see page 194. Section 1814, see page 669. 
Section 1884, see pages 52, 134. Section 2121, see page 164, 
Section 2144, see page 629. Section 2202, see page 462. 
Section 2280, see page 298, Section 2403, see page 456, 
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Section 2505, see page 548. Section 2787, see page 134, 
Section 3040, see page 123. Section 3060, see page 501, 
Section 3256, see page 298. Section 3378, see page 456, 
Section 3570, see page 502. Section 3582, see page 502. 
Section 3583, see page 502. Section 3671, see page 599. 
Section 3980, see page 660. Section 4017, see page 249, 
Section 6837, see page 169. Section 7023, see page 156. 
Section 7045, see page 485. 


WAGNER'S STATUTES, 1872, 
Page 697, § 1, see page 642. 
Page 1207, § 221, see page 526, 

GENERAL STATUTES, 1865. 
Chapter 63, § 19, see page 575, 

REVISED STATUTES, 1855. 
Page 427, § 32, see page 575. 
Page 1365, § 10, see page 477. 


Acts oF 1868, 


Page 98, see page 41. 


Acts oF 1881, 
Page 189, see page 41, 
Acts oF 1883. 
Page 88, see page 64. 
STATUTE OF FRAUDS. 


STATUTE OF FRAUDS. The statute of frauds does not make an agree- 
ment in writing obligatory because it isin writing. If not binding 
as a verbal agreement before the statute because of want of con- 
sideration, reducing it to writing imparts to it no validity. The 
statute simply declares that no action shall be brought upon certain 
contracts unless reduced to writing. Tucker v. Bartle, 114. 


SUBSTITUTION. 
PRACTICE IN SUPREME COURT: ASSIGNMENT OF JUDGMENT : SUBSTITUTION, 


Where one, in his lifetime assigns a judgment in his favor and dies 
VoL. 85—48 
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pending an appeal to the supreme court, the assignee will be sub- 
stituted as a party in his stead in the latter court. R.S., sec. 3671, 
Neilon v. The K. C., St. J. & C. B. Ry. Co., 599. 


SUPERSEDEAS. 
See APPEALS, 8, 
ZURFACE WATER, 


RAILROADS : EMBANKMENT: OBSTRUCTION OF SURFACE WATER: DAMAGES. 
Where a railroad company condemns land for its right of way by 
proper methods, and without negligence, unskilfulness, or mis- 
management, constructs its road, and the embankment there- 
for, obstructing no natural channel of water thereby, the injuries 
done by such embankment, by causing water to flow over the land 
of adjoining proprietors, will be regarded as the natural incidents 
and consequences of that which the corporation, by reason of con- 
demning the land, had acquired the lawful right todo. For such 
injuries no action will lie, damages for them being assumed to be 
included in those already assessed. Moss v, The St. L., I. M. & 8S. 
Ry. Co., 86. 


TAXES. 


INJUNCTION : ILLEGAL TAXES: CLOUD UPON TITLE. ap is 
the proper remedy to prevent the sale of real estate for il 


egal taxes, 
whereby a cloud would be cast upon the title. The North St. Louis 
Gymnastic Society v. Hudson, 382. 


SCHOOL BUILDING, EXEMPTION FROM TAXATION. A school building 
exempted from taxation “‘ so long as it is used only for the purposes 
of education” is not made taxable by the renting of-a room therein 
for other purposes, where the _—— thereof are used exclusively 
for the benefit of the school. Jb. 


ManpDamvus. Mandamus will lie to compel the county clerk to 
assess the school taxes of a district on the taxable property therein 
according to its legal limits. The State ex rel. School District No. 
6 v. Riley, 156. 


TAXES: ACTION TO ENFORCE LIEN FOR: STATUTE. The “owner of 
the property,” against whom, under Revised Statutes, section 6837, 
actions to enforce liens for taxes must be brought, is the person ap- 
pearing of record to be the owner, in the absence of notice to the 
contrary, and unless the suit is against such owner a sale under a 
judgment therein will convey no title. Cowell v. Gray, 169. 


5. LAND, SALE FOR TAXES: CESTUI QUE TRUST: REDEMPTION: EJECT- 
MENT. Where adeed of trustis of record and the cestui que trust 
was not made a party to the tax suit, he may redeem the land by 
paying off the judgment and may thus assert his title under the 
deed of trust. But in ejectment, where the pleadings present. as 
the only issue, the question of the mere legal right to the possession, 
the title under the judgment for taxes will prevail as against the 
one claimed under the deed of strut. Jb. 
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BACK TAXES : STATUTE: JURISDICTION: JUDGMENT. In an action to 
collect back taxes, under the act of 1877, the circuit court does not 
exercise its jurisdiction in a special or summary manner, and its 
judgments therein are entitled to the same presumptions as attend 
its ordinary judgments. Brown v. Walker, 262. 


: [i ——— 3 In such a suit a single judgment 
against several distinct lots is erroneous, but the objection does not 
go to the jurisdiction. Jb. 





: EJECTMENT: JUDGMENT. In an ejectment suit, the fact that 
in a back tax suit, a single judgment was rendered against distinct 
lots, cannot be shown by parol for the purpose of impeaching such 
judgment. Ib. 


: IRREGULARITIES: SHERIFF’S DEED. Mere irregularities in 
the suit, which led to a sale under execution, do not invalidate the 
sheriff ’s deed. Jb. 


: IMPERFECT DESCRIPTION: EVIDENCE. An imperfect descrip- 
tion of land contained in the tax bill, judgment, execution and 
sheriff’s deed, may, if the ambiguity is latent and susceptible of 
oral explanation, be made certain by extrinsic evidence ; and it is 
sufficient ;if the description is such that the land can be located by 
one acquainted with the plats and surveys. Ib. 


. JURISDICTION: SPECIAL TAX BILLS: CIRCUIT COURT OF JACCKSON 
county. The circuit court of Jackson county has concurrent 
jurisdiction with the recorder of Kansas3 City and justices of the 
peace of actions to enforce the liens of special tax bills, when the 
amount sued for is three hundred dollars, or less (overruling Wil- 
liams v. Payne, 80 Mo. 409). Tackett v. Vogler, 480. 


. TAX DEED. The objection that the tax deed by the city collector of 
Kansas City did not show on its face that the land was sold at the 
collector’s office; and that it was void on its face; held, not well 
taken. Skinner v. Williams, 489. 


: STATUTE OF LIMITATIONS. The statute of limitations begins 
to run in favor of a tax deed, not veid on fts face, from the time it 
is recorded. Jb. 


. SALE OF LAND FOR TAXES: VOID DEED. Land offered for sale for 
taxes and ferfeited te the state for want of bidders could not, under 
the revenue law ef 1872 (W. 5S. chap. 118), be seld again on the same 
day, and where atax deed shows that it was so sold, it is void on its 
face. Mason v. Crowder, 526. 


15. LAND, SALE FOR TAXES: SPECIAL STATUTE OF LIMITATIONS. The 
three year’s special statute of limitations (W. S., sec. 221, p. 1207),in 
cases of land sold tor taxes, is no bar to arecevery by the former 
owner where the purchaser has not been in possession three years 
after the recording of the tax deed and before the gmmencement 
of the action against him. Jb. 
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On Re-hearing. 


16. TAX DEED VOID ON ITS FACE: LIMITATIONS. A tax deed void on its 
face will not set such special statute of limitations in motion. Ib. 


17. CONSTITUTION : RAILROAD TAX: STATUTE. Section 32, page 427, Re- 
vised Statutes, 1885 (R. S., 1865, chap. 63, sec. 19), which previded 
that: ‘‘ If any of the taxpayers in any county or city in which 4 rail- 
road tax shall be levied, shall have subscribed in good faith te the 
capital stock of any railroad to which the county shall have sub- 
scribed, the said taxpayers shall be entitled to a deducticn on the 
amount assessed against them respectively, in proportion to the 
amount of their bona fide subscriptions, until the amount of such 
credits or deductions shall equal the amount of their subscriptions, 
after which they shall be subject to pay their railroad tax as other 
persons,” was repugnant to the provisions of the constitution of 
1865, and hence invalid under that instrument. Cock v. Stewart, 575. 


TAXATION. 


See TAXEs. 
TAX DEED. 
See DEEDs. 
Taxes, 12, 13. 
THREATS. 


See CRIMINAL Law, 8. 


TOWNSHIP RAILROAD AID ACT, 


See RAILROADS, 1. 


TRANSFER OF CAUSES. 


CONSTITUTION : ST, LOUIS COURT OF APPEALS: TRANSFER OF CAUSES [£0 
SUPREME COURT. The general assembly was authorized, by virtue 
of the amendment to the constitution of 1884, concerning the judi- 
cial department, totransfer to the Supreme Court from the St. Louis 
court of appeals all causes pending in the latter court on January 
1, 1885, and which were subject to final review in the Supreme 
Court. In re Garesche, 467. 


TRANSPORTATION. 


See RaILRoaps, 8, 9. 
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TRUSTS AND TRUSTEES. 


: PRECATORY TRUST. A precatory trust is not to be inferred 
from the expressions of confidence or desire on the part of the tes- 
tator contained in the will regarding the use to be made of the 
property devised or bequeathed, unless it fairly appears from the 
will that the testator contemplated and intended to create such 
trust, and especially no such trust will be implied when it clearly 
appears from the will that the testator intended to give the devisee 
full discretion in the use of the property. Corby v. atte 371. 


LIFE ESTATE : TRUST. A condition annexed to a devise and bequest 
of a life estate to a wife, that the testator leaves it to her discretion 
after providing for her own wants and comforts to give to such of 
his relations such aid or assistance as she may of her own will think 
proper and just, hell not to constitute an expression of desire or 
confidence from which a trust may be implied, and that under this 
will the widow holds the life estate absolutely and not subject to 
any trust whatever. Jb. 





WILL, CONSTRUCTION OF: POWER OF DISPOSITION: RELIGIOUS USES. 
Subsequent clauses of the will declared that the balance of the tes- 
tator’s property would be given to advance the cause of religion and 
promote the cause of charity in such manner as the wife might 
think would be the most conducive to the carrying out of the testa- 
tor’s wishes, and empowered the widow to lease or sell property 
for the benefit of the estate. Held, that these provisions confer 

upon the widow no such powers of disposition as to enlarge her life 
estate to a fee or to constitute her a trustee for the heirs at law, the 
objects of the religious and charitable uses contemplated by these 
provisions being alleged to beillegal. Jb. 


: : TRUSTEE. A will conferring upon 
the testater’s widow a life estate in all his property, then declar- 
ing that the widow will give ail the balance of the estate to reli- 
gious and charitable uses, and finaliy empowering the widow to lease 
or sell parts of the real estate for the benefit of the estate, does not 
vest in the widow the fee in the property, of which the religious and 
charitable purposes failing by reason of their illegality, the widow 
will be held a trustee for the use of the heirs at law. Jb. 





TRUSTEE. In order to constitute a party a trustee it is necessary to 
vest in that party an estate to be held in trust. Jb. 


UNITED STATES COLLECTOR. 
DEED OF, WHEN VOID ON FACE. Dow v. Clundler, 245, 
VALUE, 


See CRIMINAL LAW, 22, 


VARIANCE, 


See NEGLIGENCE, 8. 
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VENDOR AND VENDEE. 


VENDOR AND VENDEE: CONTRACT, BREACH OF. Where a quantity of 
mineral is sold and part delivery made, and the vendee makes a re- 
sale to a third person of the residue in the vendor’s hands without 
notifying the latter, it would be a breach of the contract for the 
vendor to deliver it to such third person. And if the vendee refuses 
to accept the residue, the vendor may sell it and recover of the ven- 
dee the difference between the contract price and that for which 
the mineral sold. McClelland v. The Picher Lead & Zinc Co., 636. 


VENUE. 


CHANGE OF VENUE: DISCRETION OF TRIAL COURT. Where the court hears 
evidence for and against an application for a change of venue ina 
criminal case, based upon the ground of the prejudice of the 
inhabitants of the county against the defendant, its action upon the 
application is final, unless it is shown that it abused its discretion. 
T he State v. Wilson, 134. 


VERDICT. 


PRACTICE, CRIMINAL: GENERAL VERDICT. A general verdict upon an 
indictment containing three counts, charging the same offence in 
different forms, is suflicient. TJ he State v. McDonald, 539. 


VICE-PRINCIPAL. 
See MASTER AND SERVANT, 


WAGER. 


See Contracts, 10, 11. 


WAIVER. 


: PARTIES: WAIVER. Unless the objection as to the insuffi- 
ciency of parties is made by demurrer or answer, it is waived. 
Baver v. Berberich, 50. 


PLEADING: WAIVER. A plea in abatement is waived by one to the 
merits. Moody v. Deutsch, 237. 


PARTIES: WAIVER. Objections to parties are waived unless made 
by demurrer or answer. Hicks v. Jackson, 283. 


See PRACTICE, CRIMINAL, 2. 
WASTE, 


WASTE. Ine petition in this case held to be insufficient to charge 
the tenant for life with waste. Corby v. Corby, 371. 
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2. LIFE TENANT: wasTE. A life tenant or his lessee will be it 
from committing waste at the suit of the owner of the fee. ughes 
v. Burriss, 660. 






WEIGHT OF EVIDENCE. 






See PRACTICE IN SUPREME CouRT, 7, 12, 






WILLS. 









1. WILL, CONSTRUCTION OF: LIFE ESTATE. A devise and —— by a 
testator to his wife of all his property of every kind, real, personal 
and mixed, immediately followed by a bequest to her of all his 
moneys, notes, bonds, bank stock, etc., to have and to hold during 
her natural life construed, when taken in connection with subse- 
quent clauses of the will which clearly show that he had not in- 
tended to convey her an absolute estate in fee, to confer upon the 
widow only a life estate in the realty. The words “to have and to 

hold during her natural life” are limitations upon the estate in 

the realty devised as well as upon that in the moneys, notes, bonds, 

etc., bequeathed, Corby v. Corby, 371. 











PRECATORY TRUST. A precatory trust is not to be inferred 
from expressions of confidence or desire on the part of the testator 
contained in the will regarding the use to be made of the property 
devised or bequeathed, unless it fairly appears from the will that 
the testator contemplated and intended to create such trust, and 
especially no such trust will be implied when it clearly appears 
from the will that the testator intended to give to the devisee full 
discretion in the use of the property. Jb: 














8 LIFE ESTATE: TRUST. A condition annexed to a devise and bequest 
of a life estate to a wife, that the testator leaves it to her discretion, 
after providing for her own wants and comforts, to give to such of 
his relations such aid or assistance as she may of her own will think 
proper and just, held, not to constitute an expression of desire or 
confidence from which a trust may be implied, and that under this 
will the widow holds the life estate absolutely and not subject to 

any trust whatever. Ib. 












WILL, CONSTRUCTION OF : POWER OF DISPOSITION: RELIGIOUS USES. 
Subsequent clauses of the will declared that the balance of the tes- 
tator’s property would be given to advance the cause of religion and 
promote the cause of charity in such manner as the wife might 
think would be most conducive to the carrying out of the testa- 
tor’s wishes, and empowered the widow to lease or sell property 
for the benefit of the estate. Held, that these provisions confer 
upon the widow no such powers of disposition as to enlarge her life 
estate to a fee or to constitute her a trustee for the heirs at law, the 
object of the religious and charitable uses contemplated by these 
provisions being alleged to be illegal. Ib. 


















5. : TRUSTEE. A will conferring wee 

the testator’s whew a life estate in all his property, then jdeclar- 
ing that the widow will give all the balance of the estate to reli- 
gious and charitable uses, and finally empowering the widow to 
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lease or sell parts of the real estate for the benefit of the estate, 
does not vest in the widow the fee in the property, of which the re- 
ligious and charitable purposes failing by reason of their ille- 
= widow will be held a trustee for the use of the heirs at 
aw. . 


WILL, PROBATE OF IN COMMON FORM: SETTING ASIDE WILL IN CIR- 
CUIT COURT ON CONTEST IN SOLEMN FORM: INTERMEDIATE CONVEY- 
ANCE. A testatrix died seized of real estate, which, by her will, she 
devised to her husband. The will was duly admitted to probate in 
the probate court, but afterwards, in a proceeding by the heirs of 
the testatrix, instituted under the statute (R. S., sec. 3980), within 
five years after the probate in the probate court, the will by the 
judgment of the circuit court was declared not to be the will of 
the deceased ; held, that a conveyance of the land by the husband, 
after the probate in the probate court, and before the institution of 
the suit by the heirs to contest the validity of the will passed no 
title. .. Hughes v. Burriss, 660. 


WITNESS. 


WITNESS : PHYSICIAN, COMPETENCY OF: STATUTE. Under Revised 
Statutes, section 4017, relating to persons who are incompetent to 
testify, the evidence of an attending physician, if offered by the 
patient or his representative, is comp-tent. Where it is offered by 
the opposite party, the physician cannot testify against the objec- 
tion of the patient, or his representative. Gartside v. Insurance 
Company, 76 Mo. 446, distinguished. Groll v. Tower, 249. 


COMMISSION TO EXAMINE WITNESSES: REVISED STATUTES, SECTION 

2144, nt sEQ. The statute (R. S., sec. 2144, et seg.) does not 

specify any state of facts upon which a commission authorized by it 

to examine witnesses upon interrogatories shall be granted, and its 

allowance is a matter largely within the discretion of the trial court 

or judge, Shepard v. The Missouri Pacific Railway Company, 
29. 


: PRACTICE. The adverse party cannot, at the close of the 
direct interrogatories, cross-examine the witness whose testimony 
is taken under such commission, He should file cross-interrogae 
tories. Jb. 





